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Claudine  Cheng,  Chair 
William  Fazande,  Vice-Chair 

John  Elberling 
Marcia  Rosen 


Gerald  Green 
Susan  Po-Rufino 
Doug  Wong 


Annemarie  Conroy,  Executive  Director 
London  Breed,  Commission  Secretary 


ORDER  OF  BUSINESS 


DOCUMENTS  DEPT, 


APR  - 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


1 . Call  to  Order  and  Roll  Call 

2.  Approval  of  Minutes  {Action  Item) 

3.  Communications  {Discussion  Item ) 

4.  Ongoing  Business  by  Directors  (Discussion  Item) 

5.  Report  by  Executive  Director  Annemarie  Conroy  {Discussion  Item) 

• Report  on  access  to  Treasure  Island  including  public  use  last  month 

• Status  of  environmental  clean  up 

• Report  on  short-term  leases 

• Report  on  San  Francisco-Oakland  Bay  Bridge/Caltrans  issues 

• Report  on  Treasure  Island  community  issues 

• Report  on  Citizens  Advisory  Board 

• Report  on  TIHDI 

• Financial  Report 

• Legislation/hearings  affecting  Treasure  Island 

6.  General  Public  Comment  {Discussion  Item) 

***In  addition  to  General  Public  Comment  (Item  #6),  Public  Comment  will  be  held  during  each  item 
on  the  agenda.  *** 

7.  Resolution  changing  the  time  for  regular  meetings  of  the  Treasure  Island  Development  Authority 
from  1 :00  p.m.  to  1 :30  p.m.  (Action  Item) 

8.  Resolution  authorizing  the  Executive  Director  to  enter  into  an  amendment  with  the  United  States 
Navy  to  extend  the  term  of  the  Cell  Sites  Master  Lease  (Action  Item) 

9.  Resolution  authorizing  the  Executive  Director  to  enter  into  an  amendment  with  the  United  States 
Navy  to  increase  the  premises  of  the  Land  and  Structures  Master  Lease  (Action  Item) 


10.  Resolution  authorizing  the  Executive  Director  to  enter  into  an  amendment  with  the  San  Francisco 
Little  League  to  extend  the  term  of  the  Sublease  (Action  Item) 

11  Resolution  authorizing  an  extension  of  the  Sublease  between  the  Authority  and  Rex  Lui  for  the  Photo 
Booth  on  Treasure  Island  (Action  Item) 

12  Resolution  authorizing  the  Executive  Director  to  enter  into  an  amendment  to  the  Sublease  with  Tri 
Cities  Children’s  Center  for  the  Childcare  Center  on  Treasure  Island  (Action  Item) 

13.  Resolution  authorizing  the  extension  of  a Use  Permit  for  an  additional  six  months  for  use  of  a Portion 
of  Pier  1 with  Laura  B.  Bertone  of  Pax  Fluid  Systems  (Action  Item) 

N Resolution  authorizing  the  extension  of  a Use  Permit  for  an  additional  six  months  for  use  of  a Portion 
of  Pier  1 with  California  Engineering  Contractors/Modem  Continental  (Action  Item) 

15.  Resolution  authorizing  the  Executive  Director  to  execute  a contract  with  Rubicon  Programs  Inc.,  a 
member  organization  of  the  Treasure  Island  Homeless  Development  Initiative,  and  a California 
Public  Benefit  Corporation,  for  an  amount  not  to  exceed  $950,000,  to  provide  grounds  maintenance 
and  other  services  for  the  period  March  2002  through  February  2003  (Action  Item) 

16.  Resolution  authorizing  the  Executive  Director  to  execute  a contract  with  Toolworks,  Inc.,  a member 
organization  of  the  Treasure  Island  Homeless  Development  Initiative,  and  a California  Public  Benefit 
Corporation,  for  an  amount  not  to  exceed  $125,000,  to  provide  janitorial  and  other  building 
maintenance  services  for  the  period  March  2001  through  February  2002  (Action  Item) 

1 ~ Resolution  authorizing  the  Executive  Director  to  Issue  a Focused  Request  for  Proposal  for  a Primary 
Developer  for  Former  Naval  Station  Treasure  Island  to  Treasure  Island  Community  Development 
LLC  (Action  Item) 

18.  Discussion  of  future  agenda  items  by  Directors  (Discussion  Item) 

19.  Adjourn 

Relevant  documents  such  as  resolutions,  staff  summaries,  leases,  subleases  are  available  at  the  Treasure 

Island  Project  Office  and  the  Government  Information  Center  at  the  Main  Library,  100  Larkin  Street.  Public 

comment  is  taken  on  each  item  on  the  agenda. 


MEETING  AGENDAS  NOW  AVAILABLE  ON  E-MAIL 

If  you  would  like  to  receive  TIDA  meeting  agendas  by  e-mail,  rather  than  through  U.S  Postal  Service  mail, 
please  send  your  name  and  e-mail  address  to  TIDA@ci.sf.ca.us. 


Disability  Access 

The  Treasure  Island  Development  Authority  will  meet  at  City  Hall,  1 Dr.  Carlton  Goodlett  Place.  City  Hall  is 
accessible  to  persons  using  wheelchairs,  and  others  with  disabilities.  For  American  Sign  Language 
interpreters  or  use  of  a reader  during  a meeting,  a sound  enhancement  system,  and/or  alternative  formats  of 
the  agenda  and  minutes,  please  telephone  554-6789  at  least  72  hours  before  a meeting. 

In  order  to  assist  the  City’s  efforts  to  accommodate  persons  with  severe  allergies,  environmental  illnesses, 
multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical  based  products.  Please  help  the  City  accommodate  these 
individuals. 

The  ringing  of  and  use  of  cell  phones,  pagers,  and  similar  sound-producing  electronic  devices  are  prohibited 
at  this  meeting.  Please  be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any 
person(s)  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or  other  similar  sound-producing  devices. 

The  closest  accessible  BART  is  Civic  Center,  three  blocks  from  the  City  Hall  at  the  intersection  of  Market, 
Grove  and  Hyde  Streets.  Accessible  MUNI  lines  serving  this  location  are:  #42  Downtown  Loop,  9 San 
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Bruno  and  the  #71  Haight/Noriega.  Accessible  Muni  Metro  lines  are  J,  K,  L,  M and  N stopping  at  the  Muni 
Metro  Civic  Center  Station  at  Market  and  Van  Ness.  For  more  information  about  MUNI  accessible  services, 
call  923-6142.  Accessible  curbside  parking  is  available  on  Grove  Street. 


TREASURE  ISLAND  WEBSITE 

Check  out  the  Treasure  Island  website  at  www.ci.sf.ca.us/treasureisland  to  find  out  about  activities  and 
facilities  on  Treasure  Island,  special  events  venues  for  rent,  or  to  review  the  Treasure  Island  Development 
Authority's  agendas  and  minutes. 
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DRAFT  Minutes  of  Meeting 
Treasure  Island  Development  Authority 
March  13,  2002 


^ Call  to  order  1:08  P.M. 

DOCUMENTS  DEPT. 

APR  - 5 2002 

SAN  FRANCISCO 
PUBLIC  LIBRARY 

Excused:  Doug  Wong 


Roll  Call  Present:  John  Elberling  (2:45  P.M.  Departure) 

William  Fazande 
Marcia  Rosen 

Claudine  Cheng  (3:00  P.M.  Departure) 
Susan  Po-Rufino 

Gerald  Green  (1:23  P.M.  Arrival) 


2.  Ms.  Cheng  clarifies  that  the  minutes  of  February  2002  suggested  a joint  meeting  with  the 

Treasure  Island/Yerba  Buena  Island  Citizens  Advisory  Board  (TI/YBI  CAB)  and  the  Authority,  however  Ms. 
Cheng  only  recommended  that  the  Authority  would  be  invited  to  join  that  TI/YBI  CAB  meeting  of  March  21, 
2002. 

The  minutes  were  approved  unanimously  with  a correction  by  Ms.  Cheng. 

3.  London  Breed,  Commission  Secretary  states  that  seven  letters  were  received  regarding  the  draft  Request  for 
Proposal  (RFP)  and  all  were  forwarded  to  members  of  the  Board.  Ms.  Cheng  States  that  she  received  letters  as 
well  and  will  draft  a response  for  all  letters.  Ms.  Cheng  also  notes  that  all  letters  are  appreciated. 

4.  Ms.  Cheng  provides  remarks  regarding  a meeting  time  change  for  the  Authority. 

P.  General  Public  Comment:  None 


6.  Ongoing  Business  Directors  and  Introduction  of  New  Business  by  members:  None 

7.  Resolution  to  approve  amendment  to  the  TI/YBI  Citizens  Advisory  Board’s  bylaws,  Article  IV,  Section  5 - 
meeting  attendance. 

Marianne  Connaroe,  TIDA  staff,  states  that  currently  the  bylaws  of  the  CAB  state  that  you 
cannot  miss  more  than  four  meetings  in  one  calendar  year  or  you  are  no  longer  a member  of  the 
board.  The  CAB  would  like  to  amend  the  by-laws  where  than  can  make  up  missed  meetings  by 
attending  sub-committees  or  by  appealing  to  the  full  CAB  in  writing. 

Karen  Knowles-Pierce,  CAB  Chair,  explains  what  the  current  section  in  the  bylaws  state  and 
then  the  change  that  the  CAB  is  interested  in  making  in  the  bylaws. 

Rosen  moved  approval.  Fazande  seconded  6-0 


8.  Resolution  approving  the  budget  of  TIDA  for  fiscal  year  2002-2003  and  authorizing  the  Executive  Director  to 
submit  the  propose  budget  to  the  Mayor  of  the  City  of  San  Francisco  for  inclusion  in  the  City’s  fiscal  year 
2002-2003  budget. 

Stephen  Proud,  Deputy  Director  for  TIDA,  states  that  in  fiscal  year  2002  we  had  revenues  that  we  just 
generate  from  leasing  activities,  not  including  leases  to  City  Departments,  and  special  events  of  about  6.2 
million  dollars.  For  the  upcoming  fiscal  year  we  are  projecting  revenues  from  those  same  activities  of  9.6 
^jj.  million  dollars.  Mr.  Proud  continues  to  discuss  new  items  in  the  budget  including  Common  Area  Maintenance 
/ Charges  that  are  due  and  owing  to  the  US  Navy. 


c 


Mr.  Elberling  asked  are  the  numbers  in  the  budget  our  current  projections  for  fiscal  year  02-03.  Mr.  Proud 
replies  yes.  Mr.  Proud  continues  to  mention  that  there  still  are  around  150  units  to  be  completed  as  part  of  the 
process  and  we  will  have  to  work  through  how  the  remaining  capital  expenses  are  paid  back  to  the  John 
Stewart  Company  once  those  units  are  delivered  from  the  Navy.  Since  80%  of  the  units  are  complete  that 
capitol  account  will  not  be  significant  as  it  has  been  in  the  past.  We  may  just  be  able  to  pay  in  net  proceeds  as 
we  go. 

Mr.  Elberling  asks,  with  the  current  budget  projections,  are  you  assuming  the  remaining  housing  units  will  be 
available.  Mr.  Proud  states  that  this  revenue  forecast  does  not  assume  they  will  be  on-line  during  this  fiscal 
year.  Mr.  Elberling  asks  about  personnel  staff  for  the  Authority.  Mr.  Proud  replies  that  there  are  no  changes  in 
personnel  for  the  Authority  this  year.  We  had  12  position  last  year  and  12  this  year.  Mr.  Elberling  requests  a 
salary  schedule  for  Authority. 

Ms.  Po-Rufino  asks  if  there  is  a system  in  place  for  who  gets  billed  by  Fire  Department.  Mr.  Proud  states  that 
the  only  separate  billing  by  Fire  Department  is  to  Job  Corps  for  false  alarms.  Generally,  half  of  service  calls 
go  to  Job  Corps  and  Bay  Bridge,  so  TIDA  is  arguing  that  those  costs  should  be  absorbed  by  Fire  Dept,  or 
General  Fund  since  they  are  to  non-revenue  generating  locations. 

Ms.  Rosen  asks  whether  grants  are  specific  and  dedicated  to  purpose  of  grants,  does  extra  money  from  grants 
revert  to  City  or  TIDA,  how  can  this  surplus  relate  to  the  search  for  recreation  opportunities  on  TI,  and  does 
this  budget  address  recreation  goals.  Mr.  Proud  states  that  capital  expenses  include  completion  of  renovation 
work  on  the  gymnasium  and  the  removal  of  unsafe  playground  equipment.  TIDA  allocated  about  $150,000  in 
budget  for  two  recreation  directors.  Mr.  Cohen  adds  that  there  is  a trust  overlay  related  to  when  revenues  are 
generated  from  trust  property.  After  offsetting  and  reimbursement  for  permitted  City  expenses,  the  surplus  has 
to  stay  in  the  trust  account  and  cannot  go  into  the  General  Fund. 

Ms.  Rosen  and  Ms.  Conroy  both  state  the  need  for  recreation  services  on  TI. 

PUBLIC  COMMENT  on  Item  #8 

Sherry  Williams,  TIHDI,  expresses  her  support  for  opening  the  gymnasium  on  Treasure  Island.  Ms.  Williams 
also  is  supportive  of  the  allocation  in  the  budget  for  the  deconstruction  process. 

Rosen  moved  approval.  Fazande  seconded.  Approved  6-0. 

9.  Presentation  of  focused  Request  for  Proposal  for  Primary  Developer  to  be  issued  to  Treasure  Island 
Community  Development. 

Mr.  Proud  begins  by  discussing  the  financial  aspect  of  the  RFP  which  includes;  1 . a feasibility  plan  and  pro 
forma  that  lays  out  financial  assumptions  lease  rates,  development  costs,  capital  costs;  2.  Transaction 
structure  and  business  offer,  need  to  have  understanding  of  how  trust  figures  into  transaction  process  rental 
structure;  3.  Financing,  expect  project  to  be  self-sufficient,  need  understanding  of  demonstrated  need  for  public 
financing,  equity  financing,  debt  capital;  4.  Guaranty  for  project  performance  on  finance  side,  TICD  needs  to 
assure  Authority  of  staying  power  to  complete  project. 

Ms.  Cheng  asks  for  elaboration  on  public  financing.  Mr.  Proud  states  that  assumptions  were  build  into  project 
model.  One  was  that  revenues  from  project  are  reinvested  into  project.  Another  is  there  will  be  tax  increment 
financing  because  it  is  a redevelopment  project.  Zero  tax  base  right  now  because  it  is  a federal  land.  Third  is 
concept  of  revenue  bond  built  on  housing  project  since  housing  generates  revenue,  which  would  offset 
infrastructure  costs.  Also,  other  types  of  public  financing  available. 

Ms.  Cheng  asks  if  there  are  guidelines  for  how  TICD  can  provide  adequate  guarantees.  Mr.  Cohen  states  that 
there  are  two  issues.  General:  RFQ  selects  entity  based  on  financial  qualifications,  usually  single  purpose 
LLC,  thus  parent  corporation  needs  to  guarantee  finances.  Specifically:  element  of  report  from  consultants  that 
TICD  is  adequately  qualified.  Currently  we  only  have  specifics  from  Lenar,  but  were  able  to  conclude  that 
TICD  as  a whole  is  qualified  because  Lenar  by  itself  is  financially  qualified,  regardless  of  other  groups.  Need 
to  ask  TICD  to  augment  financial  statements,  or  be  able  to  assure  that  Lenar  would  have  responsibility  for  total 


c 
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finances.  Ms.  Rosen  asks  for  clarification  on  pro  forma.  Sees  anticipated  involvement  by  Authority,  wonders 
if  this  needs  to  be  conveyed  more  strongly  that  there  will  be  participation.  Mr.  Cohen  and  Mr.  Proud  agree  that 
there  will  be  participation. 

Mr.  Proud  states  that  next  section  is  evaluation  criteria,  means  by  which  TIDA  could  look  at  proposal  with 
specific  criteria,  including  financial  guarantee.  Three  sub-headings:  1.  Project  feasibility  and  timing,  esp. 
market  feasibility,  capital,  diversity  of  revenue  generation,  proposed  public  financing,  2.  Regulatory  feasibility 
and  compliance,  especially  in  anticipation  of  land  transfer  3.  Technical  feasibility,  issues  related  to  utilities, 
seismic  improvements,  phasing  and  timing  of  project.  Final  section  related  to  economic  development  and 
fiscal  impact  to  City,  need  to  be  consistent  with  EDC  application,  proposal  minimizes  interim  management 
responsibilities  and  expenses.  These  sections  allow  TIDA  to  take  a subjective  look  at  proposal  to  see  if  TICD 
meets  criteria  for  TIDA  to  offer  TICD  an  exclusive  negotiating  right. 

Mr.  Elberling  asks  if  it  is  possible  for  two  proposals  in  case  Tidelands  Trust  swap  is  or  is  not  approved  since 
two  scenarios  might  be  dramatically  different.  Mr.  Cohen  states  that  without  new  housing  that  is  unlikely. 

RFP  requires  developer  to  state  why  housing  will  reach  financial  feasibility.  It  does  not,  however,  plan  on 
asking  them  to  create  a proposal  that  they  think  will  not  work  and  then  show  why  it  will  not  work.  Perhaps, 
they  should  require  strong  economic  showing  that  all  housing  would  achieve  economic  feasibility. 

Mr.  Elberling  states  that  affordable  housing  section  has  no  goals  stated,  would  like  to  see  specific  goals  stated. 
Suggests  30%  amount  of  affordable  housing.  Mr.  Elberling  adds  that  there  is  a strategic  economic  impact  goal 
as  to  major  use  on  island,  i.e.  bioscience  at  Mission  Bay,  Lucas  Center  at  Presidio,  the  developer  should 
generate  this  strategic  goal.  Received  many  letters  about  biological  resources,  many  people  feel  strongly  about 
this,  would  like  to  see  it  mentioned.  Would  also  like  to  see  ideas  about  how  to  keep  impact  change  on  Bay 
Bridge  at  zero  compared  to  when  base  was  open. 

Mr.  Green  states  that  evaluation  criteria  should  have  greater  weight  added  to  it,  including  affordable  housing 
over  other  possible  parts  of  urban  development.  Mr.  Cohen  states  that  it  is  difficult  with  one  development 
body  to  compare  or  give  scores  to  different  elements  of  RFP.  Mr.  Green  states  that  it  is  important  for  TIDA  to 
give  direction  to  developer  in  terms  of  issues  such  as  strategic  goals  and  affordable  housing.  Mr.  Cohen  states 
that  Authority  is  good  forum  for  these  issues  to  come  to  the  floor  and  raise  relative  focus  of  these  issues  as  the 
Board  wishes. 

Ms.  Rosen  states  that  it  is  tough  to  identify  priorities  with  absolute  thresholds  that  need  to  be  met,  and  not  just 
if  areas  meet  criteria  and  threshold  but  how  strong  they  are  in  meeting  these  needs.  Mr.  Green  states  that  being 
able  to  explain  how  and  why  they  came  to  decisions  on  issues  is  important  in  terms  of  explaining  decisions  on 
development,  and  to  be  able  to  explain  if  they  met  the  goals. 

Mr.  Cohen  states  that  every  item  in  evaluation  criteria  is  essential,  and  the  way  more  essential  ideas  have 
floated  to  the  top  is  as  a result  of  these  ideas  being  expressed  more  generally.  Some  areas,  such  as  housing, 
will  have  stated  minimums,  and  this  is  a way  for  the  Board  as  a policy  body  to  give  specific  areas  more 
specific  direction. 

Ms.  Rosen  states  that  the  financial  and  market  feasibility  is  interrelated  with  the  financial  impact/economic 
development  section  and  there  should  be  some  mention  in  this  section  of  the  necessity  for  positive  impact  on 
City  for  market  feasibility,  and  that  regulatory  feasibility  should  be  consistent  with  California  Redevelopment 
Laws. 

Ms.  Cheng  asks  commissioners  if  they  are  ready  to  give  priorities  to  certain  items  on  RFP.  Mr.  Green  states 
that  he  is  willing  to  emphasize  greater  importance  on  certain  items,  asks  whether  the  order  of  items  on  RFP 
corresponds  to  TIDAs  ideas  of  significance  on  the  items.  Mr.  Proud  replies  no. 

Mr.  Cohen  states  that  all  items  seem  independently  important. 

Ms.  Rosen  states  that  another  possibility  is  to  assume  that  the  feasibility  and  timing  and  economic  impact  to 
the  City  are  thresholds  and  within  land  use  and  urban  design  these  items  would  be  the  ones  where  there  are 
multiple  substantive  goals  to  achieve.  Mr.  Cohen  states  that  Section  A seems  susceptible  to  needing  to  be 
changing  the  analysis  of  the  Authority  to  a pass/fail  system,  where  land  use  and  urban  design  should  be  more 
quantitative.  Economic  development  and  financial  impact  is  tough  to  put  in  a pass  fail  category  because  it 
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; utilizes  more  of  a sliding  scale.  Ms.  Rosens  suggestion  to  import  a baseline  of  no  negative  impact  on  the 
' City’s  fiscal  health  would  be  based  on  qualitative  and  pass/fail  system. 

Ms.  Rosen  states  that  this  can  be  done  without  using  a comparative  point  scale,  suggests  using  "“meets  it”, 

; v “strongly  meets  it”,  etc.  Asks  if  there  are  certain  objectives  that  need  to  be  met,  even  at  the  expense  of  other 
objectives.  Mr.  Cohen  states  that  in  the  Land  Use  and  Urban  Design  provides  for  facilities  are  that  are 
essential  to  public  services  be  non  negotiable. 

Mr.  Green  adds  that  there  should  be  a wetlands  and  then  to  the  extent  feasible  a larger  wetland  or 
smaller  wetland.  Mr.  Cohen  adds  that  it  will  be  in  the  next  draft.  Mr.  Proud  has  received  input  from 
the  CAB  on  the  submittal  requirements  and  can  now,  with  the  input  from  TIDA  incorporate  them 
for  Thursday’s  CAB  meeting.  Mr.  Cohen  adds  that  he  and  Mr.  Proud  will  try  to  have  a revised 
version  that  reflects  all  the  comments  heard  so  far.  Including  the  affordable  housing  component. 

PUBLIC  COMMENT  ITEM  #9 

Ruth  Gravanis,  TI  Wetlands  Project,  appreciates  hearing  about  concept  of  wetlands,  and  encourages 
TIDA  to  include  wetlands  in  the  RFP. 

Sherry  Williams,  TIHDI,  would  like  to  assist  the  Authority  in  defining  the  affordable  housing 
section  of  the  RFP. 

Eve  Boch,  ARC  Ecology,  submits  written  comments. 

Mr.  Proud  states  that  he  has  not  received  comments  from  City  departments  or  State  agencies. 

Expecting  comments  first  part  of  April.  Ms.  Cheng  recommends  sending  them  notice  of  our 
meeting  next  week,  so  that  they  understand  that  there  is  an  opportunity  for  their  comments  to  be 
heard  by  both  entities. 

Mr.  Proud  discusses  the  final  section  of  the  RFP  - the  timeline  and  the  evaluation  process. 

Consultant  help  is  built  into  the  budget.  Recommends  a panel  of  experts  should  look  at  urban 

* * design,  land  use  and  provide  feedback  on  the  quality  of  the  proposal. 

Mr.  Proud  lays  out  the  next  steps  in  the  process.  Upon  approval  of  the  final  proposal,  the  Authority 
will  enter  into  an  exclusive  negotiating  agreement  (ENA)  with  TICD.  The  ENA  process  leads  to 
the  negotiation  of  transaction  documents  and  project  approvals.  The  ENA  will  lay  out  next  steps 
and  the  actions  the  developmental  team  would  take  if  the  proposal  were  accepted  by  the  Authority 
board. 

Ms.  Cheng  asks  about  section  D and  the  make  up  of  the  review  committee.  Mr.  Proud  responds 
that  the  review  committee  would  be  made  up  of  professionals  in  various  disciplines  such  as  urban 
design  and  land  use  planning  or  real  estate  consulting,  economic  analysis,  engineering, 
geotechnical.  Mr.  Green  asks  if  the  selection  process  is  built  into  the  timeline.  Mr.  Proud  says  yes 
and  it  is  consistent  with  the  RFQ  process  and  subject  to  our  purchasing  procedures. 

Ms.  Rosen  says  that  if  you  had  a proposal  vs.  the  one  where  there  was  a different  economic  engine 
that  resulted  in  different  land  uses,  in  a different  size  wetlands,  then  you  would  be  able  to  evaluate 
them  against  each  other.  Mr.  Cohen  adds  that  there  are  two  considerations,  one  its  cost  prohibitive 
to  ask  a developer  to  come  up  with  two  complete,  separate  development  proposals.  To  the  extent 
that  we  built  in  the  flexibility  on  some  elements  for  them  to  propose  alternatives  cuts  against  the 
specificity.  The  constant  tension  between  flexibility  and  specificity. 

PUBLIC  COMMENT  ITEM  #9 

Benard  Dawson  - Mechanical  Engineer.  Comments  that  the  two  step  concept  is  sound. 

* 

10.  Discussion  of  Future  Agenda  Items.  None. 

Adjourn  3:20  PM 
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1 [Changing  the  Time  for  Regular  Meetings  of  the  Treasure  Island  Development  Authority.] 

2 RESOLUTION  CHANGING  THE  TIME  FOR  REGULAR  MEETINGS  OF  THE  TRESURE 

3 ISLAND  DEVELOPMENT  AUTHORITY  FROM  1:00  P.M  TO  1:30  P.M.  ON  THE  SECOND 

4 WEDNESDAY  OF  EVERY  MONTH  AT  ROOM  400  OF  CITY  HALL 

5 WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  passed  Resolution  No.  380-97, 

6 authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit 

7 corporation  known  as  the  Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a 

8 single  entity  focused  on  the  planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and 

9 conversion  of  former  Naval  Station  Treasure  Island  (the  “Base”)  for  the  public  interest, 

1 0 convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City  and  County  of 

11  San  Francisco;  and, 

1 2 WHEREAS,  Under  the  T reasure  Island  Conversion  Act  of  1 997,  which  amended 
* )13  Section  33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to 

14  Chapter  1333  of  the  Statutes  of  1968  (the  “Act”),  the  California  legislature  (i)  designated  the 

15  Authority  as  a redevelopment  agency  under  California  redevelopment  law  with  authority  over 

16  the  Base  upon  approval  of  the  City’s  Board  of  Supervisors,  and,  (ii)  with  respect  to  those 

1 7 portions  of  the  Base  which  are  subject  to  the  Tidelands  T rust,  vested  in  the  Authority  the 

18  authority  to  administer  the  public  trust  for  commerce,  navigation  and  fisheries  as  to  such 

19  property;  and, 

20  WHEREAS,  The  regular  meetings  of  the  Authority’s  Board  of  Directors  (“Regular 

21  Meetings”)  have  occurred  on  the  second  Wednesday  of  every  month,  in  Room  400  of  City 

22  Hall  in  San  Francisco;  and, 

23  WHEREAS,  The  Directors  of  the  Authority  wish  to  change  the  time  of  Regular  Meetings 

24  from  1 :00  p.m.  to  1 :30  p.m.  on  the  second  Wednesday  of  each  month  in  Room  400  of  City 

25  Hall;  now  therefore,  be  it, 


I 


I 


1 RESOLVED,  That  the  Authority  hereby  designates  that  its  Regular  Meetings  shall  be 

2 held  at  1 :30  p.m.  on  the  second  Wednesday  of  every  month,  in  Room  400  of  City  Hall. 

3 

4 CERTIFICATE  OF  SECRETARY 

5 / hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 

6 Development  Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the  above 

7 Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a 

8 properly  noticed  meeting  on  April  10,  2002. 

9 


10 

11  William  Fazande,  Secretary 

12 
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EIGHTH  AMENDMENT 
TO  LEASE  AGREEMENT  N6247499RP42P12 
BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


THIS  LEASE  AMENDMENT  made  this  day  of  2001,  by  and  between  the  UNITED 

STATES  OF  AMERICA,  acting  by  and  through  the  Department  of  the  Navy,  hereinafter  called  the 
“Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY,  hereinafter  called  the 
“Lessee”; 

WHEREAS,  the  parties  hereto,  as  of  19  November  1998,  entered  into  Lease  Agreement 
N6247499RP42P12  under  the  terms  of  which  the  Lessee  uses  certain  real  property  for  space  located  at 
the  former  Naval  Station,  Treasure  Island;  and 

WHEREAS,  the  parties  agree  to  amend  the  terms  of  the  Lease  Agreement. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants  and  conditions  hereinafter  set 
forth;  the  following  paragraph  to  Lease  N6247499RP42P12  is  hereby  amended  to  reflect  the  following 
change; 


Paragraph  1.  LEASED  PREMISES  add  the  following: 

Use  of  Buildings  129,  130  and  131,  as  shown  on  Exhibit  A-4,  attached  hereto  and  made  a part 
hereof. 


All  other  terms  and  conditions  of  the  Lease  Agreement  shall  remain  in  full  force  and  effect. 


IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth  above  duly  executed 
this  amendment  to  the  Lease  as  of  the  day  and  year  first  above  written. 


t 


i 
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SEVENTH  AMENDMENT 
TO  LEASE  AGREEMENT  N6247499RP42P12 
BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


THIS  LEASE  AMENDMENT  made  this  1 day 


voJL^2 


200 1 , by  and  between  the  UNITED 
STATES  OF  AMERICA,  acting  by  and  th/ough  the  Department  of  the  Navy,  hereinafter  called  the 
“Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY,  hereinafter  called  the 
“Lessee”; 


WHEREAS,  the  parties  hereto,  as  of  19  November  1998,  entered  into  Lease  Agreement 
N6247499RP42P12  under  the  terms  of  which  the  Lessee  uses  certain  real  property  for  space  located  at 
the  former  Naval  Station,  Treasure  Island;  and 

WHEREAS,  the  parties  agree  to  amend  the  terms  of  the  Lease  Agreement. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants  and  conditions  hereinafter  set 
forth;  the  following  paragraph  to  Lease  N6247499RP42P12  is  hereby  amended  to  reflect  the  following 
change; 

Paragraph  1 . LEASED  PREMISES  add  the  following: 

Use  of  approximately  36,444  square  feet  of  land  as  shown  on  Exhibit  A-5,  attached  hereto  and 
made  a part  hereof. 

All  other  terms  and  conditions  of  the  Lease  Agreement  shall  remain  in  full  force  and  effect. 


IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth  above  duly  executed 
this  amendment  to  the  Lease  as  of  the  day  and  year  first  above  written. 


UNITED  STv  >S  OF  AMERICA 


Title 


/WILLIAM  R.  CARSILLO 
REAL  ESTATE  CONTRACTING  OFFICER 
DEPARTMENT  OF  THE  NAVY 


APPROVED  AS  TO  FORM: 


TREASURE  ISLA1 
AUTHORITY 


DEVELOPMENT 


/nnemarie  CONVOY  ) 

7 executive  Director — 

Treasure  Island  Development 
Authority  Project 


CITY  ATTORNEY 


Amendment  No.  7 to  Lease  N6247499RP42P12 
(increases  leased  area  by  36,444  sf) 
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Exhibit  A-5 


SIXTH  AMENDMENT 

TO  LEASE  AGREEMENT  N6247499RP42P12 
BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


THIS  LEASE  AMENDMENT  made  thi 


2000,  by  and  between  the  UNITED 


STATES  OF  AMERICA,  acting  by  and  through  the  Department  of  the  Navy,  hereinafter  called  the 
“Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY,  hereinafter  called  the 
“Lessee”; 

WHEREAS,  the  parties  hereto,  as  of  19  November  1998,  entered  into  Lease  Agreement 
N6247499RP42P12  under  the  terms  of  which  the  Lessee  uses  certain  real  property  for  space  located  at 
the  former  Naval  Station,  Treasure  Island;  and 

WHEREAS,  the  parties  agree  to  amend  the  terms  of  the  Lease  Agreement. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants  and  conditions  hereinafter  set 
forth;  the  following  paragraph  to  Lease  N6247499RP42P12  is  hereby  amended  to  reflect  the  following 
change; 

Paragraph  1 . LEASED  PREMISES  add  the  following: 

Use  of  approximately  31,751  square  feet  of  land  as  shown  on  Exhibit  A-4,  attached  hereto  and 
made  a part  hereof. 

All  other  terms  and  conditions  of  the  Lease  Agreement  shall  remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth  above  duly  executed 
this  amendment  to  the  Lease  as  of  the  day  and  year  first  above  written. 
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FIFTH  AMENDMENT 

TO  LEASE  AGREEMENT  N6247499RP42P12 
BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


THIS  LEASE  AMENDMENT  made  this day  of 1999,  by  and  between  the 

UNITED  STATES  OF  AMERICA,  acting  by  and  through  the  Department  of  the  Navy, 
hereinafter  called  the  “Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT 
AUTHORITY,  hereinafter  called  the  “Lessee”; 

WHEREAS,  the  parties  hereto,  as  of  19  November  1998,  entered  into  Lease  Agreement 
N6247499RP42P12  under  the  terms  of  which  the  Lessee  uses  certain  real  property  for  space 
located  at  the  former  Naval  Station,  Treasure  Island;  and 

WHEREAS,  the  parties  agree  to  amend  the  terms  of  the  Lease  Agreement. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants  and  conditions  hereinafter 
set  forth;  the  following  paragraph  to  Lease  N6247499RP42P12  is  hereby  amended  to  reflect  the 
following  changes; 

Paragraph  1.  LEASED  PREMISES  add  the  following: 

Use  of  the  Perimeter  Path,  approximately  66,708  square  feet  (1.534  acres)  as 
shown  on  Exhibit  A-3  attached  hereto  and  made  a part  hereof. 

All  other  terms  and  conditions  of  the  Lease  Agreement  shall  remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth  above  duly 


CITY  ATTORNEY 


{ ) 


( 


666  1 XlQmODO  9 
£-V  J- 1 Q I 

2SV3-1  HJ'V^  23J-2W  IS*** 


FOURTH  AMENDMENT 
TO  LEASE  AGREEMENT  N6247499RP42P12 
BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


UNITED  STATES  OF  AMERICA,  acting  by  and  through  the  Department  of  the  Navy, 
hereinafter  called  the  “Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT 
AUTHORITY,  hereinafter  called  the  “Lessee”; 

WHEREAS,  the  parties  hereto,  as  of  19  November  1998,  entered  into  Lease  Agreement 
N6247499RP42P12  under  the  terms  of  which  the  Lessee  uses  certain  real  property  for  space 
located  at  the  former  Naval  Station,  Treasure  Island;  and 

WHEREAS,  the  parties  agree  to  amend  the  terms  of  the  Lease  Agreement. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants  and  conditions  hereinafter 
set  forth;  the  following  paragraph  to  Lease  N6247499RP42P12  is  hereby  amended  to  reflect  the 
following  changes; 

Delete  Paragraph  1 . LEASED  PREMISES  in  its  entirety  and  insert  the  following: 

Subject  to  the  terms  and  conditions  of  this  Lease,  Government  does  hereby  lease, 
rent,  and  demise  to  Lessee,  and  Lessee  does  hereby  hire  and  rent  from 
Government,  approximately  20,532  square  feet  (.47  acres)  of  land,  including  any 
structures  located  thereon  as  shown  on  Exhibit  A;  Building  62,  (35,61 1 square 
feet)  occupying  approximately  69?24  square  feet  (1.60  acres)  of  land  as  sown  on 
Exhibit  A-l  and  approximately  391,575  square  feet  (8.99  acres)  as  shown  on 
Exhibit  A-2,  attached  hereto,  together  with  all  improvements;  and  all  rights  of 
ingress  and  egress  to  the  “Leased  Premises”. 

Delete  Paragraph  2.  TERM  in  its  entirety  and  insert  the  following: 


i hr £€. 


The  term  of  this  Lease  shall  be  for  a period  of  one -(l)  yeai$beginning  on 
19  NOVEMBER  1999  and  ending  18  NOVEMBER  2002,  unless  sooner 
terminated  in  accordance  with  the  provisions  of  Paragraph  14,  Termination. 


All  other  terms  and  conditions  of  the  Lease  Agreement  shall  remain  in  full  force  and  effect. 


IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth  above  duly 
executed  this  amendment  to  the  Lease  as  of  the  day  and  year  first  above  written. 


UNITED  STATES  OF  AMERICA  TREASURE  ISLAND  DEVELOPMENT 
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THIRD  AMENDMENT 
TO  LEASE  AGREEMENT  N6247499RP42P12 
BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 

THIS  LEASE  AMENDMENT  made  this  //^ clay  of  1999,  by  and  between  the  UNITED 

STATES  OF  AMERICA,  acting  by  and  through  the  Department  of  the  Navy,  hereinafter  called  the 
‘•Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY,  hereinafter  called  the 
“Lessee”; 

WHEREAS,  the  parties  hereto,  as  of  19  November  1998,  entered  into  Lease  Agreement 
N6247499RP42P12  under  the  terms  of  which  the  Lessee  uses  certain  real  property  for  space  located  at 
the  former  Naval  Station,  Treasure  Island;  and 

WHEREAS,  the  parties  agree  to  amend  the  terms  of  the  Lease  Agreement. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants  and  conditions  hereinafter  set 
forth;  the  following  paragraph  to  Lease  N6247499RP42P12  is  hereby  amended  to  reflect  the  following 
change; 

Delete  Paragraph  1.  LEASED  PREMISES  in  its  entirety  and  insert  the  following: 

1 LEASED  PREMISES: 

Subject  to  the  terms  and  conditions  of  this  Lease,  Government  does  hereby  lease,  rent,  and  demise  to 
Lessee,  and  Lessee  does  hereby  hire  and  rent  from  Government  approximately  20,532  square  feet  (.47 
acres)  of  land,  including  any  structures  located  thereon  as  shown  on  Exhibit  A and  Building  62,  (35,61  1 
square  feet)  occupying  approximately  69,824  square  feet  (1.60  acres)  of  land  as  shown  on  Exhibit  A-l, 
attached  hereto,  together  with  all  improvements;  and  all  rights  of  ingress  and  egress  to  the  “Leased 
Premises” 

The  following  Special  Provisions  are  added: 

34.5  Lessee  is  prohibited  from  installing  any  groundwater  wells  on  the  leased  premises,  or 
otherwise  using  groundwater  without  prior  consent  and  oversight  from  the  Caretaker  Site  Office  (CSO), 
Treasure  Island.  Point  of  contact  (POC):  LT  Gough,  (4 1 5)  743-4720. 

34.6  Lessee  shall  not  damage  existing  or  future  groundwater  monitoring  wells  and  shall  be 
financially  responsible  for  any  damage  caused  to  the  groundwater  monitoring  wells. 

34.7  Lessee  shall  comply  with  all  applicable  federal,  state,  and  local  laws  relating  to  asbestos 
contained  material  (ACM).  Prior  to  reconstruction  or  remodeling  of  the  leased  premises,  the  Lessee 
must  submit  plans  to  CSO,  Treasure  Island,  to  prevent  the  disturbance  of  potential  ACM  or  Lead  Base 
Paint  (LBP).  PCO:  LT  Gough,  (41 5)  743-4720. 
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34.8  Lessee  is  required  to  submit  an  ACM  management  plan  to  CSO,  Treasure  Island,  within  30 
days  of  leasing  the  premises.  POC:  LT  Gough,  (415)  743-4720. 

34.9  Lessee  shall,  at  no  cost  to  the  Government,  manage  lead  based-paint  (LBP)  properly  and 
shall  comply  with  applicable  Federal,  State  and  local  laws  related  to  LBP. 

34.10  The  leased  premises  shall  not  be  used  for  residential  or  residential  related  uses  such  as 
child  care,  etc. 

34. 1 1 Lessee’s  use  of  the  premises  shall  not  interfere  with  the  ongoing  IR  and  other 
environmental  program  activities. 

34.12  Lessee  is  required  to  obtain  approval  from  the  to  CSO,  Treasure  Island  prior  to 
construction, , alteration  or  modification,  including  paint  stripping  and  sanding.  POC:  LT  Gough,  (415) 
743-4720. 

34.13  Lessee  is  prohibited  from  performing  any  excavating,  drilling,  or  other  ground- 
distributing  activities,  other  than  minor  repairs  to  the  pavement  and  routine  landscaping  activities, 
without  the  prior  written  consent  and  oversight  of  the  CSO,  Treasure  Island.  POC:  LT  Gough,  (415) 
743-4720. 

34. 14  Lessee  is  prohibited  from  using  the  leased  premises  for  the  treatment  or  disposal  of  toxic 
or  hazardous  material,  which  includes  material  of  a flammable,  explosive  or  pyrotechnic  nature. 

34.15  Lessee,  at  its  sole  expense,  shall  obtain  all  required  State,  Federal  and  local  permits 
necessary  for  its  operation.  Any  violation  of  a permit  may  require  Lessee  to  cease  operations  and/or 
cause  termination  of  the  Lease. 


34.16  Lessee  shall  be  required  to  comply  with  all  applicable  laws  and  regulations  pertaining  to 
the  use,  treatment,  storage,  disposal  and  transport  of  hazardous  materials  and  hazardous  waste. 

34. 1 7 Use  of  the  leased  premises  by  Lessee  are  limited  to  the  type  and  nature  described  in 
Article  4 of  the  lease. 


All  other  terms  and  conditions  of  the  Lease  Agreement  shall  remain  in  full  force  and  effect. 


IN  WITNESS  WHEREOF,  the  parties  hereto  have, 
this  amendment  to  the  Lease  as  of  the  day  and  year 


UNITED  STATES  OF  AMERICA 
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SECOND  AMENDMENT 
TO  LEASE  AGREEMENT  N6247499RP42P12 
BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 

THIS  LEASE  AMENDMENT  made  this  fray  of  /i 1999,  by  and  between  the 
UNITED  STATES  OF  AMERICA,  acting  by  and  throughAhe  Department  of  the  Navy,  hereinafter 
called  the  “Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY, 
hereinafter  called  the  “Lessee”; 

WHEREAS,  the  parties  hereto,  as  of  19  November  1998,  entered  into  Lease  Agreement 
N6247499RP42P12  under  the  terms  of  which  the  Lessee  uses  certain  real  property  for  space  located 
at  the  former  Naval  Station,  Treasure  Island;  and 

WHEREAS,  the  parties  agree  to  amend  the  terms  of  the  Lease  Agreement. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants  and  conditions  hereinafter  set 
forth;  the  following  paragraph  to  Lease  N6247499RP42P12  is  hereby  amended  to  reflect  the 
following  change; 

Paragraph  3.1.3  delete  the  following: 

“$0,050  per  square  foot  per  month  of  occupied  building  space  (1)  used  or  occupied  by 
Lessee;  (2)  subleased  by  Lessee  to  another.” 


and  insert  the  following: 


“$0,025  per  square  foot  per  month  of  occupied  building  space  (1)  used  or  Occupied  by 
Lessee;  (2)  subleased  by  Lessee  to  another.  This  rate  shall  be  effective  19  November  1998.”.  ... 

All  other  terms  and  conditions  of  the  Lease  Agreement  shall  remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  sejt  forth  above  duly 
executed  this  amendment  to  the  Lease  as  of  the  day  and  year  first  above  wotten. 


UNITED  STATES  OF  AMERICA 


CITY 


■UL&^ 


. beverlyCfreitas 

1 1 1 'e — BRAC-REAL-ESIAIE- 


Y OF  SAN  FRANCISCO 


ANNEMAR IE  CONROY 
Executive  Director 

, Treasure  Island  Development 

Authority  Project 


CrH|Y  ATTORN E’ 


FIRST  AMENDMENT 

TO  LEASE  AGREEMENT  N6247499RP42P12 
BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


THIS  LEASE  AMENDMENT  made  this 


J999,  by  and  between  the 


UNITED  STATES  OF  AMERICA,  acting  by  and  through  the garment  of  the  Navy, 
hereinafter  called  the  “Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT 
AUTHORITY,  hereinafter  called  the  “Lessee”; 

WHEREAS,  the  parties  hereto,  as  of  19  November  1998,  entered  into  Lease  Agreement 
N6247499RP42P12  under  the  terms  of  which  the  Lessee  uses  certain  real  property  for  space 
located  at  the  former  Naval  Station,  Treasure  Island;  and 

WHEREAS,  the  parties  agree  to  amend  the  terms  of  the  Lease  Agreement. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants  and  conditions  hereinafter 
set  forth;  the  following  paragraph  to  Lease  N6247499RP42P12  is  hereby  amended  to  reflect  the 
following  change; 


WHEREAS,  to  the  extent  that  this  Lease  involves  storage,  treatment  and  disposal  of  toxic  or 
hazardous  materials,  the  Secretary  of  the  Navy  has  determined  that  the  proposed  use  of  the 
Leased  Premises,  subject  to  the  terms  and  conditions  of  this  Lease,  meets  the  criteria  of  10 
U.S.C.  § 2692(b)(9)  and  (10)  and 

All  other  terms  and  conditions  of  the  Lease  Agreement  shall  remain  in  full  force  and  effect.  - 
IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth  above  duly 


Delete: 


lN  FRANCISCO 
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LEASE 

BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 

THIS  LEASE,  made  as  of  this  day  of  998,  is  by  and  between  THE 

UNITED  STATES  OF  AMERICA,  acting  by  and  through  the  Department  of  the  Navy,  herein 
called  "Government”,  and  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY,  acting  by 
and  through  the  City  and  County  San  Francisco,  a non-profit  public  benefit  corporation,  herein 
called  "Lessee”; 

WITNESSETH: 

WHEREAS,  Government  has  declared  certain  real  and  personal  property,  as  more  particularly 
described  as  the  Leased  Premises  in  Paragraph  1,  surplus  at  the  Naval  Station  Treasure  Island, 
San  Francisco,  California,  (the  "Installation”),  and  Lessee  has  identified  an  immediate  need  to 
use  such  real  and  personal  property;  and 

WHEREAS,  the  Secretary  of  the  Navy,  pursuant  to  the  provisions  of 

10  U.S.C.  § 2667  (0(1).  has  determined  that  this  Lease  will  facilitate  state  and  local  economic 
adjustment  efforts  pending  final  disposition  of  the  Leased  Premises;  and 

WHEREAS,  the  Secretary  of  the  Navy,  pursuant  to  10  U.S.C.  § 2667  (f)(2)  has  determined  that 
a public  interest  will  be  served  as  a result  of  this  Lease,  the  fair  market  value  of  the  Lease  is 
cither  unobtainable  or  not  compatible  with  such  public  benefit,  and  consequently,  consideration 
for  this  Lease  will  be  at  less  than  fair  market  value;  and 

WHEREAS,  to  the  extent  that  this  Lease  involves  storage,  treatment  and  disposal  of  toxic  or 
hazardous  materials,  the  Secretary  of  the  Navy  has  determined  that  the  proposed  use  of  the 
Leased  Premises,  subject  to  the  terms  and  conditions  of  this  Lease,  meets  the  criteria  of  10 
U.S.C.  § 2692(b)(9)  and  (10)  and 

WHEREAS,  the  Secretary  of  the  Navy,  after  consultation  with  the  Environmental  Protection 
Agency  Administrator  has  determined  that  the  Leased  Premises  is  suitable  for  lease,  and  the  uses 
contemplated  for  the  Lease  are  consistent  with  protection  of  human  health  and  the  environment; 
and 

WHEREAS,  Lessee  is  recognized  by  the  Secretary  of  the  Defense,  through  the  Office  of 
Economic  Adjustment,  as  the  local  redevelopment  authority  with  the  responsibility  for  the 
redevelopment  of  the  Installation;  and 

WHEREAS,  Lessee  is  a municipal  corporation,  created  and  organized  under  the  laws  of  the 
State  of  California,  with  the  power  to  acquire,  lease  and  dispose  of  federal  military  installations, 
and  Lessee  desires  to  enter  into  this  Lease  to  further  reuse  efforts  at  the  Installation. 
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NOW  THEREFORE,  in  consideration  of  the  terms,  covenants,  and  conditions  set  forth  in  this 
Lease,  Government  and  Lessee  hereby  agree  as  follows: 

1.  T EASED  PREMISES: 

Subject  to  the  terms  and  conditions  of  this  Lease,  Government  does  hereby  lease,  rent,  and 
demise  to  Lessee,  and  Lessee  does  hereby  hire  and  rent  from  Government,  approximately  20,532 
square  feet  (.47  acres)  of  land,  including  any  structures  located  thereon  as  shown  on  Exhibit  A, 
attached  hereto,  together  with  all  improvements;  and  all  rights  of  ingress  and  egress  to  the 
“Leased  Premises”. 

2.  TERM: 

The  term  of  this  Lease  shall  be  for  a period  of  one  (1)  year  beginning  on  and 

ending  unless  sooner  terminated  in  accordance  with  the  provisions  of 

Paragraph  14,  Termination. 

3.  CONSIDERATION: 

3.1  As  consideration  for  this  Lease,  Lessee  agrees  to  (i)  actively  market  the  Installation 
and  attempt  to  sublease  those  portions  of  the  Leased  Premises  which  are  suitable  for  subleasing, 
(ii)  provide  protection  and  maintenance  to  the  extent  described  in  Paragraph  12  for  those  portions 
of  the  Leased  Premises  which  are  or  have  been  during  the  term  of  this  Lease  used  or  occupied  by 
Lessee  or  subleased  by  Lessee  to  another  and  (iii)  pay  Government  the  Common  Services  Charge 
described  in  Sections  3.1.2  and  3.1.3  below. 


3 11  /\s  additional  consideration,  subject  to  annual  appropriations  by  Lessee  s 
Board  of  Supervisor’s,  Lessee  shall  apply  any  Revenue  (as  defined  herein)  received  from 
subleasing  the  Premises  as  follows:  first,  to  reimburse  itself  for  marketing  and  property 
management  expenses  incurred  by  Lessee;  and  second,  for  expenses  incurred  by  Lessee  for 
improvements  to  the  Installation.  If  sufficient  funds  for  the  purposes  described  in  this  Section 

3.1.1  are  not  appropriated  for  any  reason  in  any  fiscal  year  of  the  Lease  after  the  fiscal  year  in 
which  the  Term  of  this  Lease  commences,  then  Government  may  terminate  this  Lease,  without 
liability,  upon  thirty  (30)  calendar  days  written  notice. 

“Revenue”  as  referred  to  herein  means  rental  income  and  any  other  miscellaneous 
income  derived  from  the  subletting  of  the  Leased  Premises  less  (i)  sales  tax.  use  and  occupancy 
tax,  franchise  tax  and  any  other  taxes,  building  fees,  planning  fees  and  inspection  fees  related  to 
the  use  and  occupancy  of  the  Leased  Premises,  and  (ii)  Lessee’s  cost  of  operating,  maintaining, 
protecting  and  repairing  the  Leased  Premises  including,  without  limitation,  any  Common 
Services  Charges  paid  to  Government  pursuant  to  this  Section  3.1. 

3.1.2  Lessee  shall  be  responsible  for  paying  the  cost  of  services  incurred  by 
Government  and  provided  for  the  benefit  of  Lessee  and  sublessees  as  described  and  in  the 
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amount  set  forth  in  Paragraph  3.1.3  (the  “Common  Services  Charge”).  Lessee  shall  pay 
Government  the  Common  Services  Charge  on  the  first  day  of  each  month. 


$0.07$’ 


1.3  The  Common  Services  Charge  will  be  calculated  as  follows: 


$OJ>30  per  square  foot  per  month  of  occupied  building  space  (1)  used  or  occupied  by 
Lessee;  (2)  subleased  by  Lessee  to  another. 

$0,003  per  square  foot  per  month  of  land  area  (1)  used  or  occupied  by  Lessee;  (2) 
subleased  by  Lessee  to  another. 

The  Common  Services  Charge  may  be  revised  by  Government  and  Lessee  on  an  annual 
basis,  or  at  other  times  only  upon  mutual  agreement  of  Government  and  Lessee  or  as  required  by 
Section  3.1.4  below. 

“Common  Services"  for  the  purpose  of  the  Common  Services  Charge  shall  include .but 
are  no.  limited  to:  fire  fighting;  general  perimeter  security  (this  does  not 

portions  of  Leased  Premises  which  are  (1)  used  or  occupied  by  Lessee,  (2)  subleased  by  Lesse 
l another);  causeway  operations,  maintenance  and  repair;  mamtenance  and  repair  of 
streets  sidewalks  curbs  and  gutters;  operation,  maintenance  and  repair  of  street  lighting,  street 
signals  and  signage;  operation,  maintenance  and  repair  of  storm  sewer;  pest  control,  and  general 
administration  of  these  services.  Nothing  in  this  Lease  commits  Government  to  continue  to 
provide  Common  Services  referenced  herein. 

3 1 4 If  and  to  the  extent  Government  reduces,  modifies  or  ceases  to  provide  all 
or  portion  of  the  Common  Services  described  herein  or  to  the  extent  Lessee^mtes  the 
responsibility  for  such  Common  Services  pursuant  to  a cooperative  agreement  o other 
agreement  with  Government,  the  Common  Services  Charge  shall  be  proportionately  reduced  to 
n mount  mutually  agreed  upon  by  Government  and  Lessee,  so  that  at  all  times  during  the  term 
of  this  Lease  the  amount  of  the  Common  Services  Charge  shall  accurately  and  ,n  substantially 
the  same  proportion  as  provided  herein  reflect  the  costs  of  Government  m providing  such 
Common  Services. 

3 1 5 If  the  Government  expects  to  incur  any  unanticipated  costs  which  are 
sn-cificallv  attributable  to  an  action  or  inaction  of  the  Lessee,  its  sublessees,  or  assigns,  the 
L^sseemid  thcGovernment  shall  meet  and  confer  on  ways  to  avoid  or  mitigate  such  costs  and  ,f 
the  costs  can  no.  be  entirely  avoided,  the  Lessee  and  Government  shall  mutuaUy  de “ 
amount  that  Lessee  shall  pay  from  revenue  in  addition  to  the  Common  Services  Charge  o detray 

CO  l«t  no,  b/avoided  or  mitigated.  If  the  Lessee  and  Government  are  unable  to 
a h agreement  on  a way  to  avoid  or  mitigate  the  unanticipated  costs  or  the  amount  of 
"mp^atmn  that  the  Lessee  shall  pay  to  the  Government  to  defray  such  costs,  their  d, sputa 
shall  be  resolved  in  accordance  with  the  provisions  of  I aragraph  2a  ofthis  Lease. 
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3,2  Consistent  with  standard  accounting  practices  for  tax  purposes  Lessee  shall  keep 
a nH  honks  of  account  showing  the  actual  cost  to  it  of  all  items  of  labor, 

thereof  at  all  reasonable  times. 

4 INF.  OF  LFASF.n  PREMISES: 

4 1 The  Leased  Premises  shall  be  used  for  storage  of  supplies  in  connection  with 

sssssas 

acknowledge  such  teims. 

4 2 Lessee  shall  not  undertake  any  activity  that  may  affect  an  identified  historic  or 
archeological  property,  including  excavation, present  on  the 
S"preW^Ut  If  such  materials  are'cncountered,  Lessee  shall  stop  work  immediately  and 
notify  Government. 

5.  SUBLETTING: 

zss&s^^^ssssgsr . 

the  Navy  Local  Representative.  In  the  event  that  Government  approval  is 

2692,  shall  require  prior  Government  approval.  Such  consent  snail  ' • 

or  delayed.  Each  sublease  shall  contain  the  environmental  protection  prows 
Paragraph  13  herein.  Under  no  circumstances  shall  Lessee  assign  this  Lea.e. 
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5.2  Any  sublease  granted  by  Lessee  shall  contain  a copy  of  this  Lease  as  an  attachment 
and  be  subject  to  all  terms  and  conditions  of  this  Lease  and  shall  terminate  immediately  upon  the 
expiration  or  any  earlier  termination  of  this  Lease,  without  any  liability  on  the  part  of 
Government  to  Lessee  or  any  sublessee.  Under  any  sublease  made,  with  or  without  consent,  the 
sublessee  shall  be  deemed  to  have  assumed  all  of  the  obligations  of  Lessee  under  this  Lease.  No 
sublease  shall  relieve  Lessee  of  any  of  its  obligations  hereunder. 

5.3  Upon  its  execution,  a copy  of  the  sublease  shall  immediately  be  furnished  to  the  Navy 
Local  Representative.  Should  a conflict  arise  between  the  provisions  of  this  Lease  and  a 
provision  of  the  sublease,  the  provisions  of  this  Lease  shall  take  precedence.  Any  sublease  shall 
not  be  taken  or  construed  to  diminish  or  enlarge  any  of  the  rights  or  obligations  of  either  of  the 
parties  under  this  Lease. 

6.  JOINT  INSPECTION  & INVENTORY  REPORT: 

6. 1 Joint  Inspection.  Representatives  of  the  Lessee  and  Government  shall  conduct  a joint 
inspection  of  all  portions  of  the  Leased  Premises  to  be  (1)  beneficially  used  or  occupied  by  the 
Lessee;  (2)  assigned  by  the  Lessee  to  another;  or  (3)  subleased  by  Lessee  to  another  for  any 
purpose.  Such  inspections  shall  be  completed  before  any  such  use  begins  and  may  include  a 
representative  of  the  sublessee  if  appropriate.  Based  on  the  joint  inspection,  a complete 
inventory  of  Government  property  located  on  the  Leased  Premises  and  a report  of  the  condition 
of  the  Leased  Premises,  including  the  condition  of  improvements,  appurtenances  and  personal 
property  thereon,  has  been  prepared  and  is  attached  to  this  Lease  as  Exhibit  B. 

6.2  No  Warranty  by  Government.  All  facilities  and  property  delivered  to  the  Lessee  shall 
be  delivered  "as  is,  where  is,"  and,  as  such,  the  Government  makes  no  warranty  as  to  such 
facilities  and  property  either  as  to  their  usability  generally  or  as  to  their  fitness  for  any  particular 
purpose.  As  provided  in  Section  12  of  this  Lease,  Lessee  shall,  at  no  expense  to  Government, 
maintain  those  portions  of  the  Leased  Premises  which  Lessee  uses  or  subleases,  and  will  from 
time  to  time  make  or  cause  to  be  made  all  necessary  and  proper  repairs,  replacements,  and 
renewals  which  shall  thereupon  become  part  of  the  Leased  Premises.  During  the  term  of  this 
Lease,  Government  shall  have  no  responsibility,  financial  or  otherwise,  except  as  otherwise 
described  herein  with  respect  to  protection  and  maintenance  of  the  Leased  Premises. 

6.3  In  accordance  with  32  CFR  §9 1 .7(h),  governing  the  disposition  of  personal  property  at 
closing  military  bases.  Personal  Property  shall  be  identified  tliroughout  the  Installation  for  use  in 
connection  with  redevelopment  of  the  Installation.  At  no  expense  to  Government,  and  only  with 
Government  approval,  Personal  Property  may  be  relocated  from  other  buildings  to  the  Leased 
Premises  in  order  to  facilitate  redevelopment,  including  exclusive  use  thereof  by  the  sublessee 
during  the  Term  of  this  Lease.  Each  inventory,  upon  completion,  shall  be  identified  by  building  or 
facility  number,  and  signed  and  dated  by  both  parties  to  this  Lease  and  attached  to  this  Lease  as  part 
of  the  Joint  Inspection  Report  attached  hereto  as  Exhibit  B.  ' 
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7 rvv.pnNMF.NTAL  BASELINF  StIPVFY  ANT)  FINDINGS  OF 
ci.tarii.ITYTO  LEASE: 

..  c e . Pa<.e  (FBSL)  a Finding  of  Suitability  to  Lease  (FOSL) 

An  Environmental  Basely  Sur^  Jor  are  attached  to  this  Lease  as 

and  a Nat.onal  Env.ronmental  Policy ^Act  (N  ) environmental 

Exhibit  C and  made  part  of  this  Lease.  The  EBSL  sets  ton  *.h  has  been 

conditions  of  the  Leased  Premses  as  ^ for  ^ Govemmen(.s  determination 

conducted  by  Government.  T T essee  is  hereby  made  aware  of  the  information 

as  Exhibit  C and  shall  comply  with  applicable  restrictions 

set  forth  therein. 

8 AT  TF.RATIONSj. 

modify  or  alter  the  Leased  Premises  in  any  y,  ° , “Alterations")  without  the  prior 

remediation  of  hazardous  materials  on  the  Installa'.on  or  delayed,  but 

8 2 Upon  termination  of  this  Lease,  as  directed  by  Government,  Lessee  shall,  at  the 
option  of  the  Government  either: 

8.2.1  Promptly  remove  all  alterations,  additions,  betterments  and  improvements 

8.2.2  Abandon  such  additions  or  alterations  in  place,  at  which  time  title  to  such 
alterations,  improvements  and  additions  shall  vest  in  Government. 

8 2 3 In  either  event  all  personal  property  and  trade  fixtures  of  Lessee  or  any 
(hud  person  m J be  r'c^ved  from  the  Leased  Premises  and  Lessee  shall  repair  any  damage  to 
the  Leased  Premises  resulting  from  such  removal. 

9.  arrrss  BY  GOVERNMENT: 

' .rl  under  Parwraph  13  at  all  reasonable  times  throughout  the  term  of 
In  addition  to  access  required  under  Paragraph  , Premises  for  any 

this  Lease,  Government  shall  be  allowed  reasonable ^^Wfour  (24)  hour  prior 
purpose.  Government  wall  unless  it  determines  the  entry  is  immediately 

Lessee  shall  have  no  claim 
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on  account  of  any  entries  against  Government  or  any  officer,  agent,  employee,  contractor  or 
subcontractor  of  Government.  All  keys  to  the  buildings  and  facilities  occupied  by  Lessee  or  any 
sublessee  shall  be  made  available  to  Government  upon  request. 

10.  UTILITIES  AND  SERVICES: 

Procurement  of  utilities  (i.e.,  electricity,  water,  gas,  sewer,  telephone  and  trash  removal)  will  be 
the  responsibility  of  Lessee.  Lessee  agrees  to  obtain  needed  utility  services  from  any  private  or 
municipal  supplier  who  should,  during  the  term  of  Lease,  become  able  to  deliver  such  services  to 
Leased  Premises.  In  the  event  that  Government  shall  furnish  Lessee  with  any  utilities  or  services 
maintained  by  Government  which  Lessee  may  require  in  connection  with  its  use  of  Leased 
Premises,  Lessee  shall  pay  Government  the  cost  incurred  in  providing  such  utilities  or  services  in 
the  amounts  set  forth  in  Exhibit  D attached  hereto,  which  rates  shall  be  determined  by 
Government  and  Lessee  in  accordance  with  applicable  laws  and  regulations.  Lessee,  at  no  cost 
to  Government,  shall  install  metering  devices  for  utilities  serving  the  Leased  Premises  prior  to  its 
occupancy.  The  volume  of  utilities  used  by  Lessee  shall  be  determined  by  such  metering 
devices.  It  is  expressly  agreed  and  understood  that  Government  in  no  way  warrants  the 
continued  availability,  maintenance  or  adequacy  of  any  utilities  or  services  furnished  to  Lessee. 

1 1 NON-INTERFERENCE  WITH  GOVERNMENT  OPERATIONS: 

Lessee  shall  not  conduct  operations  nor  make  any  alterations  that  would  interfere  with  or 
otherwise  restrict  operations,  environmental  clean-up  or  restoration  actions  by  Navy, 
Environmental  Protection  Agency  (EPA),  applicable  state  equivalent,  or  their  contractors. 
Environmental  clean-up,  restoration  or  testing  activities  by  these  parties  shall  take  priority  over 
Lessee’s  use  of  Leased  Premises  in  the  event  of  any  conflict.  However,  Government  and  Lessee 
agree  to  coordinate  to  minimize  potential  conflicts  between  necessary  remediation  of 
environmental  contamination,  including  investigation  and  remedial  actions,  and  Lessee’s  and  any 
sublessee’s  use  of  Leased  Premises. 

12  PROTECTION  AM)  MAINTENANCE  SERVICES: 

12.1  Except  as  otherwise  specifically  provided  herein,  Lessee  shall  furnish  or  cause  to  be 
furnished  all  labor,  supervision,  materials,  supplies  and  equipment  necessary  to  the  operation, 
maintenance  and  repair  of  the  following  building  systems  and  appurtenances  located  in  or  on  the 
Leased  Premises:  structural  (including  roof),  fencing,  plumbing,  electrical,  heating  and  cooling 
systems;  exterior  utility  systems  (including  fire  hydrants  and  mains);  pavement  and  grounds 
maintenance  (including  grass  cutting,  shrub  trimming  and  tree  removal);  pest  and  weed  control; 
security  and  fire  protection  within  Leased  Premises;  refuse  collection,  removal  and  disposal;  and 
utilities  maintenance  necessary  for  the  protection  of  Leased  Premises.  Government  shall  not  be 
required  to  furnish  any  services  or  facilities  to  Lessee  or  to  make  any  repair  or  alteration  in  or  to 


7 


All  correspondence  in  connection  with 
this  contract  should  include  reference  to: 

N6247499RP42P12 

Leased  Premises.  Lessee  hereby  assumes  the  full  and  sole  responsibility  for  the  protection, 
maintenance  and  repair  of  Leased  Premises  set  forth  in  this  paragraph.  For  specifics  as  to  such 
protection  and  maintenance  required  to  be  provided  by  Lessee  hereunder,  the  following 
provisions  shall  apply: 

12.1.1  The  degree  of  maintenance  and  repair  services  to  be  furnished  by  Lessee 
hereunder  shall  be  that  which  is  sufficient  to  assure  weather  tightness,  structural  stability 
(excluding  any  seismic  retrofit  and/or  modification  to  foundations  resulting  from  extraordinary 
natural  occurrences  such  as  earthquakes,  floods  and  landslides),  protection  from  fire  hazards  or 
erosion,  and  elimination  of  safety  and  health  hazards  which  arise  during  the  term  of  the  Lease 
and  which  are  not  caused  by  the  actions  of  Government  or  its  employees,  contractors  or  agents, 
so  that  the  Leased  Premises  being  serviced  will  remain  in  the  condition  in  which  they  existed  at 
the  commencement  of  the  Lease  as  documented  in  the  Joint  Inspection  and  Inventory  Report 
prepared  pursuant  to  Paragraph  6,  ordinary  wear  and  tear  and  acts  of  God  excepted.  Prior  to  use 
and  occupancy,  Lessee  shall  correct  the  safety  and  health  hazards  described  on  Exhibit  E. 

12.2  During  the  lterm  of  this  Lease,  debris,  trash  and  other  useless  materials  placed  on 
the  Leased  Premises  during  the  term  of  this  Lease  shall  be  promptly  removed  from  the  Leased 
Premises.  Upon  termination  or  expiration  of  this  Lease,  the  Leased  Premises  shall  be  left 
without  containers,  Lessee’s  equipment,  and  other  undesirable  materials  placed  on  the  Leased 
Premises  during  the  term  of  this  Lease  (except  by  Government)  and  in  as  clean  condition  as 
received  by  Lessee. 

12.3  Lessee  shall  provide  or  cause  to  be  provided  all  security  services  necessary  to  assure 
security  and  safety  within  the  Leased  Premises.  Any  crimes  or  other  offenses,  including  traffic 
offenses  and  crimes  and  offenses  involving  damage  to  or  theft  of  Government  property,  shall  be 
reported  to  the  appropriate  authorities  for  their  investigation  and  disposition  and  to  Government 
as  property  owner. 

12.4  Lessee  shall  take  or  cause  to  be  taken,  all  reasonable  and  necessary  fire  protection 
precautions  at  the  Leased  Premises.  Such  precautions  may  include,  but  are  not  limited  to,  the 
maintenance  of  any  sprinkler  system  that  exists  on  the  effective  date  of  this  Lease  and/or  the 
provision  of  portable  lire  extinguishers  for  fire  protection  of  Leased  Premises. 

12.5  Lessee  is  responsible  for  the  repair  and  maintenance  of  all  interior  utility  systems 
and  those  exterior  utility  systems,  distribution  lines,  connections  and  equipment  which  solely 
support  the  Leased  Premises.  This  responsibility  extends  from  the  Leased  Premises  to  the  point 
of  connection  with  the  utility  system  which  serves  users  other  than  Lessee. 

12.6  Lessee  shall  ensure  only  trained  and  qualified  persons  are  utilized  in  performance  of 
the  maintenance  and  protection  services  specified  in  this  paragraph. 
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13.  ENVIRONMENTAL  PROTECTION  PROVISIONS: 

13.1  Lessee,  sublessees  and  contractors  shall  comply  with  all  applicable  Federal,  state 
and  local  laws,  regulations  and  standards  that  are  or  may  become  applicable  during  the  term  of 
this  Lease  to  Lessee’s  activities  on  the  Leased  Premises. 

1 3.2  Lessee  or  any  sublessee  shall  be  solely  responsible  for  obtaining,  at  no  cost  to 
Government,  any  environmental  permits  required  for  its  operations  under  the  Lease,  independent 
of  any  existing  permits  held  by  the  Government.  Nothing  in  this  Lease  shall  require  Lessee  to 
become  a secondary  discharger  or  co-permittee  on  any  existing  environmental  permit  held  by 
Government  relating  to  the  operation  of  the  Installation,  including,  without  limitation,  any 
environmental  permits  associated  with  the  operation  of  the  Installation’s  sewage  treatment  plant. 
Any  and  all  environmental  permits  required  for  any  of  Lessee’s  or  sublessees’  operations  or 
activities  will  be  subject  to  prior  concurrence  of  the  Commanding  Officer,  Engineering  Field 
Activity  West,  Naval  Facilities  Engineering  Command.  Lessee  acknowledges  that  the 
Government  will  not  consent  to  being  named  a secondary'  discharge  or  co-permittee  for  any 
operations  or  activities  of  the  Lessee  or  any  sublessee  under  the  Lease.  In  the  event  the 
Government  is  named  as  a secondary  discharger  or  co-permittee  for  any  activity  or  operation  of 
the  Lessee  or  any  sublessee,  Government  shall  have  the  right  to  take  reasonable  actions  necessary 
to  prevent,  suspend,  or  terminate  such  activity  or  operation,  including  terminating  this  Lease, 
without  liability  or  penalty. 

13.3  Government's  rights  under  this  Lease  specifically  include  the  right  for  Government 
officials  to  inspect  upon  reasonable  notice  the  Leased  Premises  for  compliance  with 
environmental,  safety  and  occupational  health  laws  and  regulations,  whether  or  not  Government 
is  responsible  for  enforcing  them.  Such  inspections  are  without  prejudice  to  the  right  of  duly 
constituted  enforcement  officials  to  make  such  inspections.  Government  will  give  Lessee  or 
sublessee  twenty-four  (24)  hours  prior  notice  of  its  intention  to  enter  Leased  Premises  unless  it 
determines  the  entry  is  immediately  required  for  safety,  environmental,  operations  or  security 
purposes.  Lessee  shall  have  no  claim  on  account  of  any  entries  against  the  United  States  or  any 
officer,  agent,  employee,  contractor  or  subcontractor  thereof. 

1 3.4  Government  and  its  officers,  agents,  employees,  contractors  and  subcontractors 
have  the  right,  upon  reasonable  notice  to  Lessee  and  any  sublessee,  to  enter  upon  the  Leased 
Premises  for  the  purposes  enumerated  in  this  subparagraph: 

1 3.4. 1 to  conduct  investigations  and  surveys,  including,  where  necessary, 
drilling,  soil  and  water  sampling,  testpitting.  testing  soil  borings  and  other  activities  related  to  the 
Installation  Restoration  Program  (IRP); 

1 3.4.2  to  inspect  field  activities  of  Government  and  its  contractors  and 
subcontractors  in  implementing  the  IRP; 


All  correspondence  in  connection  with 
this  contract  should  include  reference  to: 

• N6247499RP4ZP12 

1 3.4.3  to  conduct  any  test  or  survey  related  to  implementation  of  the  IRP  or 
environmental  conditions  at  Leased  Premises  or  verify  any  data  submitted  to  EPA  or  applicable 
state  equivalent  by  Government  relating  to  such  conditions; 

13.4.4  to  construct,  operate,  maintain  or  undertake  any  other  response  or  remedial 
action  as  required  or  necessary  under  the  IRP,  including  but  not  limited  to  monitoring  wells, 
pumping  wells  and  treatment  facilities. 

13.5  Lessee  agrees  to  comply  with  the  provisions  of  any  health  or  safety  plan  in  effect 
under  the  IRP  during  the  course  of  any  of  the  above  described  response  or  remedial  actions.  Any 
inspection,  survey,  investigation  or  other  response  or  remedial  action  will,  to  the  extent 
practicable,  be  coordinated  with  representatives  designated  by  Lessee  and  any  sublessee.  Lessee 
and  sublessee  shall  have  no  claim  on  account  of  such  entries  against  the  United  States  or  any 
officer,  agent,  employee,  contractor  or  subcontractor  thereof.  In  addition,  Lessee  shall  comply 
with  all  applicable  Federal,  state  and  local  occupational  safety  and  health  regulations. 

13.6  Lessee  further  agrees  that  if  the  Leased  Premises  are  subject  to  ongoing 
environmental  remediation  by  Government,  during  such  period,  Lessee  shall  provide  to  EPA  and 
applicable  state  equivalent  by  certified  mail  a copy  of  any  sublease  of  the  Leased  Premises 

. within  fourteen  (14)  calendar  days  after  the  effective  date  of  such  sublease.  Lessee  may  delete 
the  financial  terms  and  any  other  proprietary  information  from  the  copy  of  any  agreement  of 
assignment  or  sublease  furnished  pursuant  to  this  condition. 

13.7  Lessee  shall  strictly  comply  with  the  hazardous  waste  permit  requirements  under  the 
Resource  Conservation  and  Recovery  Act  or  its  applicable  state  equivalent.  Except  as 
specifically  authorized  by  Government  in  writing,  Lessee  must  provide  at  its  own  expense  such 
hazardous  waste  management  facilities  as  required  by  its  use  of  the  Leased  Premises,  complying 
with  all  laws  and  regulations.  Government  hazardous  waste  management  facilities  will  not  be 
available  to  Lessee.  Any  violation  of  the  requirements  of  this  condition  shall  be  deemed  a 
material  breach  of  this  Lease. 

13.8  DOD  component  accumulation  points  for  hazardous  and  other  waste  will  not  be 
used  by  Lessee  or  any  sublessee.  Neither  will  Lessee  or  sublessee  permit  its  hazardous  wastes  to 
be  commingled  with  hazardous  waste  of  DOD  Component. 

13.9  Before  beginning  operations  on  the  Leased  Premises,  Lessee  shall  have  a 
Government-approved  plan  for  responding  to  hazardous  waste,  fuel  and  other  chemical  spills. 

Such  plan  shall  be  independent  of  the  Installation  plan  and,  except  for  initial  fire  response  and/or 
spill  containment,  shall  not  rely  on  the  use  of  Installation  personnel  or  equipment.  Should 
Government  provide  to  the  Leased  Premises  any  personnel  or  equipment  whether  for  initial  fire 
response  and/or  spill  containment,  or  otherwise  on  request  of  Lessee,  or  because  Lessee  was  not, 
in  the  reasonable  opinion  of  Government,  conducting  timely  cleanup  actions,  Lessee  agrees  to 
reimburse  Government  for  its  reasonable  and  actual  costs  in  association  with  such  response  or 
cleanup  upon  receipt  of  an  invoice  for  such  costs. 


10 


All  correspondence  in  connection  with 
this  contract  should  include  reference  to: 

N624  749  9RP4ZP1Z 

13.10  Lessee  shall  not  conduct  or  permit  its  sublessees  to  conduct  any  subsurface 
excavation,  digging,  drilling  or  other  disturbance  of  the  surface  without  the  prior  WTitten 
approval  of  Government,  which  consent  shall  not  be  unreasonably  withheld  or  delayed. 

13.11  To  the  extent  required  by  law  and  regulation,  Government  shall  abate,  remove  or 
otherwise  remedy  all  friable,  accessible  and  damaged  asbestos  containing  material  (ACM),  lead 

- b ase  d ~p  a i n~f( LB PJand  ^olychlorinated'biphynylT(PCB*s)"~frbm  LeasedTremises.  The  presence 
of  known  ACM,  LBP  or  PCBs  shall  be  fully  identified  in  an  Environmental  Baseline  Survey 
(EBS)  and/or  Supplemental  Environmental  Baseline  Survey  (SEBS),  attached  as  an  Exhibit. 

13.1 1.1  Except  as  provided  in  Paragraph  13.1 1.2,  Government  is  not  responsible 
for  any  removal  or  containment  of  asbestos  containing  materials  (ACM).  If  Lessee  intends  to 
make  any  improvements  or  repairs  that  require  the  removal  of  asbestos,  an  appropriate  asbestos 
disposal  plan  must  be  incorporated  into  the  plans  and  specifications  and  submitted  to 
Government.  The  asbestos  disposal  plan  will  identify  the  proposed  disposal  site  for  the  asbestos, 
or  in  the  event  the  site  has  not  been  identified,  will  provide  for  disposal  at  a licensed  facility 
authorized  to  receive  it. 

1 3. 1 1 .2  Government  shall  be  responsible  for  the  removal  or  containment  of  the 
ACM  identified  as  requiring  abatement  shown  on  Exhibit  F attached  hereto  as  damaged  or 
deteriorated  ACM.  Government  agrees  to  abate  these  listed  items  of  damaged  or  deteriorated 
ACM.  Government  may  choose  the  most  economical  means  of  abating  any  damaged  or 
deteriorated  ACM,  which  may  include  removal,  repair  or  containment  (encapsulation),  or  a 
combination  of  removal,  repair  and  containment.  The  forgoing  obligation  of  Government  does 
not  apply  to  any  ACM  other  than  that  identified  in  Exhibit  F.  Notwithstanding  Paragraph 
13.1 1.1  above,  in  an  emergency,  Lessee  will  notify  Government  as  soon  as  practicable  of  its 
emergency  ACM  responses.  Lessee  shall  be  responsible  for  monitoring  the  condition  of  existing 
ACM  on  Leased  Premises  for  deterioration  or  damaged  and  accomplishing  repairs  or  abatement 
pursuant  to  the  applicable  conditions  of  this  Lease. 

13.12  Lessee  shall  indemnify  and  hold  harmless  Government  from  any  costs,  expenses, 
liabilities,  fines  or  penalties  resulting  from  discharges,  emissions,  spills,  storage  or  disposal 
arising  from  Lessee’s  occupancy,  use  or  operations,  or  any  other  action  by  Lessee  or  any 
sublessee  during  the  term  of  this  Lease  giving  rise  to  Government  liability  under  Federal,  state 
or  local  environmental  laws.  Lessee’s  obligations  hereunder  shall  apply  whenever  Government 
incurs  costs  or  liabilities  as  a result  of  Lessee’s  activities  or  activities  of  any  sublessee  as 
provided  hereunder.  However,  this  indemnity  does  not  extend  to  those  damages  which  are  due  to 
the  fault  or  negligence  of  Government  or  its  contractors.  This  provision  shall  survive  the 
expiration  or  termination  of  this  Lease. 
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13.13  The  responsibility  of  Government  to  indemnify  and  hold  harmless  the  Lessee  and 
any  sublessee  against  any  toxic  torts  and  other  environmental  claims  shall  be  in  accordance  with 
Public  Law  102-484,  the  National  Defense  Authorization  Act  for  Fiscal  Year  1993,  Section  330, 
as  amended. 

13.14  If  Lessee  or  a sublessee  encounters  pre-existing  conditions  caused  by  the 
Government  which  require  the  Government  to  take  action  in  accordance  with  Federal,  State  or 
local  law  to  remove,  remediate,  correct,  or  abate  hazardous  substances,  pollutants  or 
contaminants,  the  Lessee  or  sublessee  shall  promptly  notify  the  Government,  cease  performance, 
and  secure  the  work  site.  Vacation  of  the  Leased  Premises,  or  any  part  thereof,  will  be  directed 
pursuant  to  the  provisions  of  Section  1 5 of  this  Lease.  The  Government  will  take  necessary  and 
appropriate  actions,  as  required  by  Federal,  State  or  local  law,  and  bear  the  cost  of  such  removal, 
remediation,  corrective  action,  or  abatement,  subject  to  the  availability  of  funds  for  such  purpose. 

14.  TERMINATION: 

14.1  Government  shall  have  the  right  to  terminate  this  Lease,  in  whole  or  in  part,  without 
liability,  upon  thirty  (30)  calendar  days  written  notice: 

14.1.1  In  the  event  of  the  Government  making  a final  decision  on  disposal  of  the 
Leased  Premises  that  is  inconsistent  with  continued  use  thereof  by  Lessee  under  this  Lease;  or 

1 4. 1 .2  In  the  event  of  a national  emergency  as  declared  by  the  President  or  the 
Congress  of  the  United  States  and  Government  makes  a determination  that  such  national 
emergency  requires  termination  of  this  Lease;  or 

14.1.3  If,  at  any  time  after  January  1 , 2003,  (a)  Government  has  complied  with  all 
applicable  legal  requirements  to  convey  fee  title  to  the  Premises,  (b)  Government  has  satisfied  in 
full  all  of  its  obligations  under  this  Lease,  (c)  Government  tenders  to  Lessee  a conveyance  of  fee 
ownership  of  the  Premises  after  negotiating  in  good  faith  with  respect  to  establishing  reasonable 
terms,  conditions  of,  and  consideration  for  such  conveyance,  and  (d)  Lessee  fails  to  accept  such 
conveyance  within  one  hundred  eighty  (180)  calendar  days  of  written  notice  of  such  tender;  or 

1 4. 1 .4  In  the  event  of  a breach  by  Lessee  of  any  of  the  terms  and  conditions 
hereof.  In  the  event  of  a breach  involving  the  performance  of  any  obligation.  Lessee  shall  be 
afforded  thirty  (30)  calendar  days  from  the  receipt  of  Government’s  written  notice  of  intent  to 
terminate  to  complete  performance  of  the  obligation  or  otherwise  cure  the  subject  breach  and 
avoid  termination  of  this  Lease,  unless  Government  determines  that  a shorter  period  is  required 
for  safety,  environmental,  operations  or  security  purposes.  In  the  event  that  Government  shall 
elect  to  terminate  this  Lease  on  account  of  the  breach  by  Lessee  of  any  of  the  terms  and 
conditions,  Government  shall  be  entitled  to  recover  and  Lessee  shall  pay  to  Government: 

14.1.4(a)  The  costs  incurred  in  resuming  possession  of  the  Leased 


Premises. 
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1 4. 1 .4(b)  The  costs  incurred  in  performing  any  obligation  on  the  part  of 
the  Lessee  to  be  performed  hereunder,  but  only  after  notice  to  Lessee  and  the  expiration  of  all 
applicable  cure  periods. 

14.1.4(c)  An  amount  equal  to  the  aggregate  of  any  maintenance 
obligations  and  charges  assumed  hereunder  and  not  paid  or  satisfied,  which  amounts  shall  be  due 
and  payable  at  the  time  when  such  obligations  and  charges  would  have  accrued  or  become  due 
and  payable  under  this  Lease. 

14.2  Lessee  shall  have  the  right  to  terminate  this  Lease  upon  thirty  (30)  calendar  days 
written  notice  to  Government  in  the  event  of  breach  by  Government  of  any  of  the  terms  and 
conditions  hereof.  In  the  event  of  a breach  involving  the  performance  of  any  obligation, 
Government  shall  be  afforded  thirty  (30)  calendar  days  from  the  receipt  of  Lessee's  notice  of 
intent  to  terminate  to  complete  performance  of  the  obligation  or  otherwise  cure  the  subject 
breach  and  avoid  termination  of  this  Lease.  Lessee  shall  also  have  the  right  to  terminate  this 
Lease  in  the  event  of  damage  to  or  destruction  of  all  of  the  improvements  on  Leased  Premises  or 
such  a substantial  portion  thereof  as  to  render  Leased  Premises  incapable  or  impracticable  of  use 
for  the  purposes  for  which  it  is  leased  hereunder,  provided: 

14.2.1  Government  either  has  not  authorized  or  directed  the  repair,  rebuilding  or 
replacement  of  the  improvements  or  has  made  no  provision  for  payment  for  such  repair, 
rebuilding  or  replacement  by  application  of  insurance  proceeds  or  otherwise;  and 

14.2.2  That  such  damage  or  destruction  was  not  occasioned  by  the  fault  or 
negligence  of  Lessee  or  any  of  its  officers,  agents,  servants,  employees,  subtenants,  licensees  or 
invitees,  or  by  any  failure  or  refusal  on  the  part  of  Lessee  to  fully  perform  its  obligations  under 
this  Lease. 


1 4.2.3.  If  Government  requires  Lessee  or  any  sublessee  to  vacate  all  or  a 
substantial  portion  of  Leased  Premises  pursuant  to  any  provision  of  this  Lease  for  a period  in 
excess  of  thirty  (30)  calendar  days,  Lessee  may  terminate  this  Lease  by  written  notice  to 
Government  given  at  any  time  while  Lessee  shall  continue  to  be  denied  use  of  all  or  a substantial 
portion  of  Leased  Premises.  Lessee  shall  thereafter  surrender  possession  of  Leased  Premises 
within  fifteen  ( 1 5)  calendar  days  of  such  notice. 

15  LiN  VI  kONMLNTA  L CONTAM I NATION : 

In  the  event  environmental  contamination  is  discovered  on  the  Leased  Premises  which  creates,  in 
Government's  determination,  an  imminent  and  substantial  endangerment  to  human  health  or  the 
environment  which  necessitates  evacuation  of  the  Leased  Premises,  and  notwithstanding  any 
other  termination  rights  and  procedures  contained  in  this  Lease,  Lessee  shall  vacate  or  require 
any  sublessee  to  vacate  Leased  Premises  immediately  upon  notice  from  Government  of  the 
existence  of  such  a condition.  Exercise  of  this  right  by  Government  shall  be  without  liability, 
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except  that  Lessee  shall  not  be  responsible  for  the  payment  of  consideration,  the  amount  of 
deduction  to  be  determined  on  a daily  pro-rata  basis,  during  the  period  Leased  Premises  is 
vacated,  and  Lessee  shall  have  the  right  to  terminate  this  Lease  if,  as  provided  in  Section  14.3 
above,  Lessee  or  any  sublessee  is  deprived  of  the  beneficial  use  and  occupancy  of  the  Leased 
Premises  for  a period  in  excess  of  thirty  (30)  days.  Government’s  exercise  of  this  right  herein  to 
order  the  Leased  Premises  immediately  vacated  does  not  alone  constitute  a termination  of  the 
Lease,  but  such  right  may  be  exercised  in  conjunction  with  any  other  termination  rights  provided 
in  this  Lease  or  by  law. 

16.  NON-ENVIRONMENTAL  INDEMNIFICATION  BY  LESSEE: 

The  Lessee  shall  hold  harmless,  indemnify,  and  defend  the  Government  from  and  against  any 
suit,  claim,  demand  or  action,  liability,  judgment,  cost  or  other  fee  arising  out  of  any  claim  for 
injury  or  damage  that  results  from,  or  is  any  manner  predicated  upon  activities  of  the  Lessee  on 
the  Leased  Property  during  the  term  of  the  Lease.  This  indemnification  applies  to  any  fines, 
.claims,  demands  and  causes  of  action  of  every  nature  whatsoever  which  may  be  made  upon, 
sustained  or  incurred  by  Government  by  reasons  of  any  breach,  violation,  omission  or  non- 
performance of  any  term,  covenant  or  condition  hereof  on  the  part  of  Lessee  or  the  employees, 
agents,  servants,  guests,  invitees  and  sublessees  of  Lessee.  This  indemnification  also  applies  to 
. claims  arising  out  of  the  furnishing  of  any  utilities  or  services  by  Government  or  any  interruption 
therein  or  failure  thereof,  whether  or  not  the  same  shall  be  occasioned  by  the  negligence  or  lack 
of  diligence  of  Lessee,  its  officers,  agents,  servants,  employees  or  sublessees.  However,  this 
indemnity  does  not  extend  to  those  damages  which  are  due  to  the  fault  or  negligence  of 
Government  or  its  contractors.  This  covenant  shall  survive  the  termination  of  this  Lease. 

17.  INSURANCE: 

1 7. 1 At  the  commencement  of  this  Lease,  Lessee  shall  obtain,  from  a reputable  insurance 
company  or  companies,  liability  insurance  or  shall  maintain  a program  of  self-insurance.  The 
insurance  shall  provide  an  amount  not  less  than  a minimum  combined  single  limit  of  $10  million, 
for  any  number  of  persons  or  claims  arising  from  any  one  incident  with  respect  to  bodily  injuries 
or  death  resulting  therefrom,  property  damage  or  both,  suffered  or  alleged  to  have  been  suffered 
by  any  person  or  persons  resulting  from  the  operations  of  Lessee,  sublessees,  contractors  and 
invitees  under  the  terms  of  this  Lease.  Lessee  shall  provide  Government  certificates  of  its  self- 
insurance  or  require  its  insurance  company  to  furnish  Gov  ernment  a copy  of  the  policy  or 
policies,  or  if  acceptable  to  Government,  certificates  of  insurance  evidencing  the  purchase  of 
such  insurance.  The  minimum  amount  of  liability  insurance  coverage  is  subject  to  revision  by 
Government  every  three  years  or  upon  renewal  or  modification  of  this  Lease. 

1 7.2  As  to  those  structures  and  improvements  on  Leased  Premises  constructed  by  or 
owned  by  Government,  Lessee  shall  procure  and  maintain  at  Lessee's  cost  a standard  fire  and 
extended  coverage  insurance  policy  or  policies  or  a program  of  self-insurance  on  the  Leased 
Premises  in  an  amount  sufficient  to  demolish  damaged  or  destroyed  structures  and 
improvements,  remove  debris  and  clear  the  Leased  Premises.  Should  Lessee  elect  to  purchase 
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commercial  insurance  in  lieu  of  self-insurance,  Lessee  shall  procure  such  insurance  from  a 
reputable  company  or  companies.  In  that  event,  the  insurance  policy  shall  provide  that  in  the 
event  of  loss  thereunder,  the  proceeds  of  the  policy  or  policies,  at  the  election  of  Government, 
shall  be  payable  to  Lessee  to  be  used  solely  for  the  demolition  of  damaged  or  destroyed 
structures  and  improvements,  removal  of  debris  and  clear  the  Leased  Premises  or  for  repair, 
restoration,  or  replacement  of  the  property  damaged  or  destroyed.  Any  balance  of  the  proceeds 
not  required  for  such  purposes  shall  be  paid  to  Government.  If  Government  does  not  elect,  by 
notice  in  writing  to  the  insurer  within  thirty  (30)  calendar  days  after  the  damage  or  destruction 
occurs,  to  have  the  proceeds  paid  to  Lessee  for  the  purposes  herein  above  set  forth,  then  such 
proceeds  shall  be  paid  to  Government,  provided  however  that  the  insurer,  after  payment  of  any 
proceeds  to  Lessee  in  accordance  with  the  provision  of  the  policy  or  policies,  shall  have  no 
obligation  or  liability  with  respect  to  the  use  or  disposition  of  the  proceeds  by  Lessee.  Nothing 
herein  contained  shall  be  construed  as  an  obligation  upon  Government  to  repair,  restore  or 
replace  Leased  Premises  or  any  part  thereof. 

17.3  If  and  to  the  extent  required  by  law,  Lessee  shall  provide  workmen’s  compensation 
or  similar  insurance  or  self-insurance  in  form  and  amounts  required  by  law. 

17.4  During  the  entire  period  this  Lease  shall  be  in  effect,  Lessee  shall  require  its 
contractors  or  sublessees  or  any  contractor  performing  work  at  Lessee’s  or  sublessee's  request  on 
Leased  Premises  to  carry  and  maintain  the  insurance  required  below: 

1 7.4. 1 Comprehensive  general  liability  insurance,  including,  but  not  limited  to, 
contractor’s  liability  coverage  and  contractual  liability  coverage,  of  not  less  than  S3  million,  per 
occurrence  with  respect  to  personal  injury  or  death,  and  $5  million,  per  occurrence  with  respect 
to  property  damage. 

1 7.4.2  Workman’s  compensation  or  similar  insurance  in  form  and  amounts 
required  by  law. 

17.5  Should  Lessee  purchase  commercial  insurance  in  lieu  of  self-insurance,  all 
insurance  which  this  Lease  requires  Lessee  or  sublessee  to  carry  and  maintain  or  cause  to  be 
carried  or  maintained  shall  be  in  such  form,  for  such  periods  of  time,  and  with  such  insurers  as 
Government  may  reasonably  require  or  approve.  In  that  event,  all  policies  or  certificates  issued 
by  the  respective  insurers  for  public  liability  and  property  insurance  will  name  Government  as  an 
additional  insured,  provide  that  any  losses  shall  be  payable  notwithstanding  any  act  or  failure  to 
act  or  negligence  of  Lessee  or  Government  or  any  other  person,  provide  that  no  cancellation, 
reduction  in  amount,  or  material  change  in  coverage  thereof  shall  be  effective  until  at  least  thirty 
(30)  calendar  days  after  receipt  by  Government  of  written  notice  thereof;  provide  that  the  insurer 
shall  have  no  right  of  subrogation  against  Government;  and  be  reasonably  satisfactory  to 
Government  in  all  other  respects.  In  no  circumstances  will  Lessee  be  entitled  to  assign  to  any 
third  party,  rights  of  action  which  Lessee  may  have  against  Government. 
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17.6  Lessee  and  sublessees  shall  deliver  or  cause  to  be  delivered  promptly  to 
Government  a certificate  of  insurance  or  self-insurance  evidencing  the  insurance  required  by  this 
Lease  and  shall  also  deliver  no  later  than  thirty  (30)  calendar  days  prior  to  expiration  of  any  such 
policy,  a certificate  of  insurance  evidencing  each  renewal  policy  covering  the  same  risks. 

18.  LABOR  PROVISION: 

During  the  term  of  this  Lease,  Lessee  agrees  as  follows: 

18.1  Lessee  will  not  discriminate  against  any  employee  or  applicant  for  employment 
because  of  race,  color,  religion,  sex  or  national  origin.  Lessee  shall  take  affirmative  action  to 
ensure  that  applicants  are  employed,  and  that  employees  are  treated  during  employment,  without 
regard  to  their  race,  color,  religion,  sex  or  national  origin.  Such  action  shall  include,  but  not  be 
limited  to  the  following:  employment,  upgrading,  demotion  or  transfer,  recruitment  or 
recruitment  advertising,  layoff  or  termination,  rate  of  pay  or  other  forms  of  compensation  and 
selection  for  training,  including  apprenticeship.  Lessee  agrees  to  post  in  conspicuous  places, 
available  to  employees  and  applicants  for  employment,  notices  to  be  provided  by  Government 
setting  forth  the  provisions  of  this  nondiscrimination  clause. 

18.1.1  Lessee  shall,  in  all  solicitations  or  advertisements  for 
employees  placed  at  Leased  Premises  by  or  on  behalf  of  Lessee,  state  that  all  qualified  applicants 
will  receive  consideration  for  employment  without  regard  to  race,  color,  religion,  sex  or  national 
origin. 


1 8. 1.2  Lessee  shall  send  to  each  labor  union  or  representative  of  workers  with 
which  it  has  a collective  bargaining  agreement  or  other  contract  or  understanding  a notice  to  be 
provided  by  Government,  advising  the  labor  union  or  worker's  representative  of  Lessee's 
commitments  under  this  equal  opportunity  clause  and  shall  post  copies  of  the  notice  in 
conspicuous  places  available  to  employees  and  applieants  for  employment 


18.1.3  Lessee  shall  comply  with  all  provisions  of  Executive  Order  1 1246  of 
September  24,  1 965,  as  amended  by  Executive  Order  1 1 375  of  October  13,  1 967,  and  of  the 
rules,  regulations  and  relevant  orders  of  the  Secretary  of  Labor. 

18.1.4  Lessee  shall  furnish  all  information  and  reports  required  by  Executive 
order  1 1 246  of  September  24,  1 965,  as  amended  by  Executive  Order  1 1 375  of  October  13,1 967, 
and  of  the  rules,  regulations  and  relevant  orders  of  the  Secretary  of  Labor  or  pursuant  thereto, 
and  will  permit  access  to  his  books,  records  and  accounts  by  Government  and  the  Secretary  of 
Labor  for  purposes  of  investigating  to  ascertain  compliance  with  such  rules,  regulations  and 
orders. 

18.1.5  In  the  event  of  Lessee’s  noncompliance  -with  the  equal  opportunity  clause 
of  this  Lease  or  with  any  of  said  rules,  regulations  or  orders,  this  Lease  may  be  canceled, 
terminated  or  suspended  in  whole  or  in  part,  after  the  expiration  of  all  applicable  cure  periods, 


16 


All  correspondence  in  connection  with 
this  contract  should  include  reference  to: 

N6247499RP42P12 

and  Lessee  may  be  declare  ineligible  for  further  Government  contracts  in  accordance  with 
procedures  authorized  in  Executive  Order  1 1246  of  September  24,  1965,  as  amended  by 
Executive  order  1 1 375  of  October  13,1 967,  and  such  other  sanctions  may  be  imposed  and 
remedies  invoked  as  provided  in  Executive  Order  1 1246  of  September  24,  1965,  as  amended  by 
Executive  Order  1 1375  of  October  13,  1967,  or  by  rule,  regulation  or  order  of  the  Secretary  of 
Labor,  or  otherwise  provided  by  law. 

18.1.6  Lessee  will  include  the  above  provisions  in  every  sublease  unless 
exempted  by  rules,  regulations  or  orders  of  the  Secretary  of  Labor  issued  pursuant  to  Section  204 
of  Executive  Order  1 1246  of  September  24,  1965,  as  amended  by  Executive  Order  1 1375  of 
October  13,  1967,  so  that  such  provisions  will  be  binding  upon  each  sublessee.  Lessee  will  take 
such  action  with  respect  to  any  sublessee  as  Government  may  direct  as  a means  of  enforcing  such 
provisions  including  sanctions  for  noncompliance;  provided,  however,  that  in  the  event  Lessee 
becomes  involved,  or  is  threatened  with  litigation  with  sublessee  as  a result  of  such  direction  by 
Government,  Lessee  may  request  the  United  States  to  enter  into  such  litigation  to  protect  the 
interest  of  the  United  States. 

1 8.2  This  Lease,  to  the  extent  that  it  is  a contract  of  a character  specified  in  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  327-330)  and  is  not  covered  by  the  Walsh- 

1 lealy  Public  Contracts  Act  (4 1 U.S.C.  35-45),  is  subject  to  the  following  provisions  and 
exceptions  of  said  Contract  Work  1 lours  and  Safety  Standards  Act  and  to  all  other  provisions  and 
exceptions  of  said  law. 

1 8.2. 1 Lessee  shall  not  require  or  permit  any  laborer  or  mechanic  in  any 
workweek  in  which  he  is  employed  on  any  work  under  this  Lease  to  work  in  excess  of  40  hours 
in  such  work  week  on  work  subject  to  the  provisions  of  the  Contract  Work  Hours  Standards  Act 
unless  such  laborer  or  mechanic  receives  compensation  at  a rate  not  less  than  or.e  and  one-half 
times  his  basic  rate  of  pay  for  all  such  hours  worked  in  excess  of  40  hours  in  such  work  week. 

The  “basic  rate  of  pay”,  as  used  in  this  clause,  shall  be  the  amount  paid  per  hour,  exclusive  of 
Lessee's  contribution  or  cost  for  fringe  benefits  and  any  cash  payment  made  in  lieu  of  providing 
fringe  benefits  or  the  basic  hourly  rate  contained  in  the  wage  determination,  whichever  is  greater. 

1 8.2.2  In  the  event  of  any  violation  of  the  provision  of  Paragraph  1 8.2. 1 , Lessee 
shall  be  liable  to  any  affected  employee  for  any  amounts  due,  and  to  the  United  States  for 
liquidated  damages.  Such  liquidated  damages  shall  be  computed  with  respect  to  each  individual 
laborer  or  mechanic  employed  in  violation  of  the  provisions  of  paragraph  1 S.2. 1 in  the  sum  of  ten 
$10.00  for  each  calendar  day  on  which  such  employee  was  required  or  permitted  to  be  employed 
on  such  work  in  excess  of  the  standard  workday  of  8 hours  or  in  excess  of  the  standard  work 
week  of  40  hours  without  payment  of  the  overtime  wages  required  by  Paragraph  18.2.1. 

1 8.3  In  connection  with  the  performance  of  work  required  by  this  Lease.  Lessee  agrees 
not  to  employ  any  person  undergoing  a sentence  of  imprisonment  at  hard  labor. 


All  correspondence  in  connection  with 
this  contract  should  include  reference  to: 

N6247499RP42P12 


19.  SUBMISSION  OF  NOTICES: 


Notices  shall  be  sufficient  under  this  Lease  if  made  in  writing  and  to  the  addressees  as 

Lessee:  City  and  County  of  San  Francisco 

Ms.  Annemarie  Conroy 
San  Francisco  Mayor’s  Office 
Treasure  Island  Project 
410  Palm  Ave.  Bldg.  1,  Room  237 
Treasure  Island 
San  Francisco,  CA  94130 

Government:  Commanding  Officer  (Code  624) 

Engineering  Field  Activity  - West 
Naval  Facilities  Engineering  Command 
900  Commodore  Drive 
San  Bruno,  CA  94066-5000 

The  individuals  so  designated  above  shall  be  representatives  of  the  parties  and  the  points  of 
contact  during  the  period  of  this  Lease. 

20.  AUDIT: 

This  Lease  shall  be  subject  to  audit  by  any  and  all  cognizant  Government  agencies.  Lessee  shall 
make  available  to  such  agencies  for  use  in  connection  with  such  audits  all  records  which  it 
maintains  with  respect  to  this  Lease  and  copies  of  all  reports  required  to  be  filed  hereunder. 

21.  AMENDMENTS: 

This  Lease  shall  not  be  amended  or  modified  unless  in  writing  and  signed  by  both  parties.  No 
oral  statements  or  representation  made  by,  for  or  on  behalf  of  either  party  shall  be  a part  of  this 
Lease.  Should  a conflict  arise  between  the  provisions  of  this  Lease  and  any  exhibit  hereto,  or 
any  other  agreement  between  Government  and  Lessee,  the  provisions  of  this  Lease  shall  take 
precedence. 

22  FAILURE  TO  INSIST  ON  COMPLIANCE: 


The  failure  of  Government  or  Lessee  to  insist,  in  any  one  or  more  instances,  upon  performance  of 
any  of  the  terms,  covenants  or  conditions  of  this  Lease  shall  not  be  construed  as  a waiver  or 
relinquishment  of  Government's  or  Lessee’s  right  to  the  future  performance  of  any  such  terms, 
covenants  or  conditions  and  Government’s  and  Lessee's  respective  obligations  in  respect  of  such 
future  performance  shall  continue  in  full  force  and  effect. 
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23.  DISPUTES: 


23.1  This  lease  is  subject  to  the  Contract  Disputes  Act  of  1978,  as  amended  (41  U.S.C. 
601-613)  (the  Act). 

23.2  Except  as  provided  in  the  Act,  all  disputes  arising  under  or  relating  to  this  Lease 
shall  be  resolved  under  this  clause. 

23.3  “Claim”,  as  used  in  this  clause,  means  a written  demand  or  written  assertion  by 
Lessee  or  Government  seeking,  as  a matter  of  right,  the  payment  of  money  in  a sum  certain,  the 
adjustment  or  interpretation  of  lease  terms,  or  other  relief  arising  under  or  relating  to  this  Lease. 
A claim  arising  under  this  Lease,  unlike  a claim  relating  to  this  Lease,  is  a claim  that  can  be 
resolved  under  a lease  clause  that  provides  for  the  relief  sought  by  the  claimant.  However,  a 
written  demand  or  written  assertion  by  Lessee  seeking  the  payment  of  money  exceeding 

5100,000  is  not  a claim  under  the  Act  until  certified  as  required  by  subparagraph  23.4  below.  A 
voucher,  invoice  or  other  routine  request  for  payment  that  is  not  in  dispute  when  submitted,  is 
not  a claim  under  the  Act.  The  submission  may  be  converted  to  a claim  under  the  Act,  by 
complying  with  the  submission  and  certification  requirements  of  this  clause,  if  it  is  disputed 
either  as  to  liability  or  amount  or  is  not  acted  upon  in  a reasonable  time. 

23.4  A claim  by  Lessee  shall  be  made  in  writing  and  submitted  within  six  (6)  years  after 
accrual  of  the  claim,  to  the  Engineering  Field  Activity  West  (ATTN.:  Code  624),  Naval  Facilities 
Engineering  Command,  900  Commodore  Drive,  San  Bruno,  CA  94066-5006  herein  called 
“Command'’,  for  a written  decision.  A claim  by  the  Government  against  Lessee  shall  be  subject 
to  a written  decision  by  the  Command. 

23.4. 1  Lessee  shall  provide  the  certification  specified  in  subparagraph  23.4.3  of 
this  clause  when  submitting  any  claim: 

(a)  Exceeding  $100,000;  or 

(b)  Regardless  of  the  amount  claimed,  when  using: 

(1)  Arbitration  conducted  pursuant  to  5 U.S.C.  575-580;  or 

(2)  Any  other  alternative  means  of  dispute  resolution  (ADR) 
technique  that  the  agency  elects  to  use  in  accordance  with  the  Administrative  Dispute  Resolution 
Acl(ADRA). 


23.4.2  The  certification  requirement  does  not  apply  to  issues  in  controversy  that 
have  not  been  submitted  as  all  or  part  of  a claim. 

23.4.3  The  certification  shall  state  as  follows:  “I  certify  that  the  claim  is  made  in 
good  faith;  that  the  supporting  data  are  accurate  and  complete  to  the  best  of  my  knowledge  and 
belief,  that  the  amount  requested  accurately  reflects  the -contract  adjustment  for  which  Lessee 
believes  Government  is  liable;  and  that  I am  duly  authorized  to  certify  the  claim  on  behalf  of 

Lessee.” 
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23.4.4  The  certification  may  be  executed  by  any  person  duly  authorized  to  bind 
Lessee  with  respect  to  the  claim. 

23.5  For  Lessee  claims  of  $100,000  or  less,  the  Command,  must,  if  requested  in  writing 
by  Lessee,  render  a decision  within  60  calendar  days  of  the  request.  For  Lessee-certified  claims 
over  $100,000,  the  Command,  must,  within  60  calendar  days,  decide  the  claim  or  notify  Lessee 
of  the  date  by  which  the  decision  will  be  made. 

23.6  The  Command’s,  decision  shall  be  final  unless  Lessee  appeals  or  files  a suit  as 
provided  in  the  Act. 

23.7  At  the  time  a claim  by  the  Lessee  is  submitted  to  the  Command  or  a claim  by 
Government  is  presented  to  Lessee,  the  parties,  by  mutual  consent,  may  agree  to  use  ADR. 

When  using  arbitration  conducted  pursuant  to  5 U.S.C.  575-580,  or  when  using  any  other  ADR 
technique  that  the  agency  elects  to  employ  in  accordance  with  the  ADRA,  any  claim,  regardless 
of  amount,  shall  be  accompanied  by  the  certification  described  in  Paragraph  23.4.3  of  this  clause, 
and  executed  in  accordance  with  Paragraph  23.4.4  of  this  clause. 

23.8  Government  shall  pay  interest  on  the  amount  found  due  and  unpaid  by  Government 
from  (1)  the  date  the  Command  receives  the  claim  (properly  certified  if  required),  or  (2)  the  date 
payment  otherwise  would  be  due,  if  that  date  is  later,  until  the  date  of  payment.  With  regard  to 
claims  having  defective  certifications,  as  defined  in  FAR  33.201,  interest  shall  be  paid  from  the 
date  that  the  Command  initially  receives  the  claim.  Simple  interest  on  claims  shall  be  paid  at  the 
rate,  fixed  by  the  Secretary  of  the  Treasury,  as  provided  in  the  Act,  which  is  applicable  to  the 
period  during  which  the  Command  receives  the  claim  and  then  at  the  rate  applicable  for  each  6- 
month  period  as  fixed  by  the  Treasury  Secretary  during  the  pendency  of  the  claim. 

23.9  Lessee  shall  proceed  diligently  with  the  performance  of  Lease,  pending  final 
resolution  of  any  request  for  relief,  claim,  appeal  or  action  arising  under  Lease,  and  comply  with 
any  decision  of  the  Command. 

24.  COVENANT  AGAINST  CONTINGENT  FEES: 

Lessee  warrants  that  no  person  or  agency  has  been  employed  or  retained  to  solicit  or  secure  this 
Lease  upon  an  agreement  or  understanding  for  a commission,  percentage,  brokerage  or 
contingent  fee,  excepting  bona  fide  employees  or  bona  fide  established  commercial  agencies 
maintained  by  Lessee  for  the  purpose  of  securing  business.  For  breach  or  violation  of  this 
warranty,  Government  shall  have  the  right  to  annul  this  Lease  without  liability  or  in  its 
discretion,  to  require  Lessee  to  pay  the  full  amount  of  such  commission,  percentage,  brokerage  or 
contingent  fee. 


All  correspondence  in  connection  with 
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25.  OFFICIALS  NOT  TO  BENEFIT: 

No  member  of  or  delegate  to  Congress  or  Resident  Commissioner,  shall  be  admitted  to  any  share 
or  part  of  this  Lease  or  to  any  benefit  to  arise  therefrom,  but  this  provision  shall  not  be  construed 
to  extend  to  this  Lease  if  made  with  a corporation  for  its  general  benefit. 

26.  LIENS: 

Lessee  shall  promptly  discharge  or  cause  to  be  discharged  any  valid  lien,  right  in  rem,  claim  or 
demand  of  any  kind,  except  one  in  favor  of  Government,  which  at  any  time  may  arise  or  exist 
with  respect  to  the  Leased  Property  or  materials  or  equipment  furnished  therefor,  or  any  part 
thereof,  and  if  the  same  shall  not  be  promptly  discharged  by  Lessee,  or  should  Lessee  or 
sublessee  be  declared  bankrupt  or  make  an  assignment  on  behalf  of  creditors,  or  should  the 
leasehold  estate  be  taken  by  execution,  Government  reserves  the  right  to  take  immediate 
possession  without  any  liability  to  Lessee  or  any  sublessee.  Lessee  and  any  sublessee  shall  be 
responsible  for  any  costs  incurred  by  Government  in  securing  clear  title  to  its  property. 

27.  TAXES: 

Lessee  shall  pay  or  cause  to  be  paid  to  the  proper  authority,  when  and  as  the  same  become  due 
and  payable,  all  taxes,  assessments  and  similar  charges  which,  at  any  time  during  the  term  of  this 
Lease,  may  be  imposed  upon  Lessee  with  respect  to  its  operations  of  the  Leased  Premises.  Title 
1 0 United  States  Code,  Section  2667(c)  contains  the  consent  of  Congress  to  the  Taxation  of 
Lessee's  interest  in  Leased  Premises,  whether  or  not  the  Leased  Premises  are  in  an  area  of 
exclusive  federal  jurisdiction.  Should  Congress  consent  to  taxation  of  Government's  interest  in 
the  property,  this  Lease  will  be  renegotiated. 

28  SUBJECT  TO  EXISTING  AM)  FUTURE  EASEMENTS  AND 
RIGHTS-OF-WAY: 


This  Lease  is  subject  to  all  outstanding  easements  and  rights-of-way  for  location  of  any  type  of 
facility  over,  across,  in  and  upon  Leased  Premises  or  any  portion  thereof  and  to  the  right  of 
Government  to  grant  such  additional  easements  and  rights-of-way  over,  across,  in  and  upon 
Leased  Premises  as  it  shall  determine  to  be  in  the  public  interest;  provided  that  any  such 
additional  easement  or  right-of-way  shall  be  conditioned  on  the  assumption  by  the  grantee 
thereof  of  liability  to  Lessee  for  such  damages  as  Lessee  shall  suffer  for  property  destroyed  or 
property  rendered  unusable  on  account  of  the  grantee's  exercise  of  its  rights  thereunder.  There  is 
hereby  reserved  to  the  holders  of  such  easements  and  rights-of-way  as  are  presently  outstanding 
or  which  may  hereafter  be  granted,  to  any  workers  officially  engaged  in  the  construction, 
installation,  maintenance,  operation,  repair  or  replacement  of  facilities  located  thereon,  and  to 
any  Federal,  slate  or  local  official  engaged  in  the  official  inspection  thereof,  such  reasonable 
rights  of  ingress  and  egress  over  Leased  Premises  as  shall  be  necessary  for  the  performance  of 
their  duties  with  regard  to  such  facilities. 
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29.  INGRESS-EGRESS  AND  PARKING: 


Lessee  and  any  sublessees  will  be  granted  reasonable  access  to  Leased  Premises  under  this 
Lease.  Such  access  will  be  coordinated  with  Government.  As  a condition,  Lessee  and  any 
sublessees  agree  to  adhere  to  all  base  rules  and  regulations  regarding  installation  security, 
ingress,  egress,  safety  and  sanitation  as  may  be  prescribed  from  time  to  time  by  Government. 
Parking  will  be  coordinated  with  Government. 

30.  ADMINISTRATION: 


Except  as  otherwise  provided  for  under  this  Lease,  Government  shall,  under  the  direction  of  the 
Command,  have  complete  charge  of  the  administration  of  this  Lease,  and  shall  exercise  full 
supervision  and  general  direction  thereof  insofar  as  the  interests  of  Government  are  affected. 

31  SURRENDER: 

Upon  the  expiration  of  this  Lease  or  its  earlier  termination  in  accordance  with  the  terms  of  this 
Lease,  Lessee  shall  quietly  and  peacefully  remove  itself  and  its  property  from  Leased  Premises 
and  surrender  the  possession  thereof  to  Government.  Government  may,  in  its  discretion,  declare 
any  property  which  has  not  been  removed  from  Leased  Premises  upon  expiration  or  termination 
provided  for  above,  as  abandoned  property  upon  giving  to  Lessee  an  additional  30  calendar  days 
notice  after  the  termination  date. 

32.  INTEREST: 

32.1  Notwithstanding  any  other  provision  of  this  Lease,  unless  paid  within  thirty  (30) 
calendar  days  from  the  due  date,  all  amounts  that  become  payable  by  Lessee  to  Government 
i under  this  Lease  (net  any  applicable  tax  credit  under  the  Internal  Revenue  Code)  shall  bear 

interest  from  the  date  due.  The  rale  of  interest  will  be  the  Current  Value  of  Funds  rate  published 
by  the  Secretary  of  Treasury  pursuant  to  3 1 U.S.C.  3717  (Debt  Collection  Act  of  1 9S2). 

32. 1 . 1  Amounts  shall  be,  subject  to  applicable  cure  periods,  due  upon  the  earliest 

S of: 


32. 1 . 1  (a)  the  date  fixed  pursuant  to  this  Lease, 

32. 1 . 1  (b)  the  date  of  the  First  written  demand  for  payment, 
consistent  with  this  Lease,  including  demand  consequent  upon  default  termination. 


32. 1 . 1  ( c)  the  date  of  transmittal  by  Government  to  Lessee  of  a proposed 
supplemental  agreement  to  confirm  completed  negotiations  fixing  the  amount, 
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32. 1 . 1  (d)  if  this  Lease  provides  for  revision  of  prices,  the  date  of  written 
notice  to  Lessee  stating  the  amount  of  refund  payable  in  connection  with  a pricing  proposal  or  in 
connection  with  a negotiated  pricing  agreement  not  confirmed  by  Lease  supplement. 

33  AVAILABILITY  OF  FUNDS: 


33.1  The  Government’s  obligations  under  this  Lease  are  subject  to  the  availability  of 
funds  appropriated  for  such  purposes.  Nothing  in  this  Lease  shall  be  interpreted  to  require 
obligations  or  payments  by  Government  which  are  in  violation  of  the  Anti-Deficiency  Act  (31 
USC  1341). 

34  SPECIAL  PROVISIONS: 


34.1  Notwithstanding  anything  to  the  contrary  contained  in  this  Lease,  there  shall  be  no 
obligation  for  the  payment  or  expenditure  of  money  by  Lessee  under  this  Lease  unless  the 
Controller  of  the  City  and  County  of  San  Francisco  first  certifies,  pursuant  to  Section  3. 1 05  of 
the  Charter  of  the  City  and  County  of  San  Francisco,  that  there  is  a valid  appropriation  from 
which  the  expenditure  may  be  made  and  that  unencumbered  funds  are  available  from  the 
appropriation  to  pay  the  expenditure.  Without  limiting  the  foregoing,  if  in  any  fiscal  year  of  City 
after  the  fiscal  year  in  which  the  Term  of  this  Lease  commences,  sufficient  funds  for  the  payment 
of  any  payments  required  under  this  Lease  arc  not  appropriated  for  any  reason,  then  cither  party 
may  terminate  this  Lease  upon  thirty  (30)  calendar  days  written  notice  and  Lessee  shall  quietly 
and  peacefully  remove  itself  and  its  property  from  Leased  Premises  and  surrender  possession 
thereof  to  the  Government.  Notwithstanding  the  foregoing,  this  section  34.1  shall  not  in  any  way 
limit  or  otherwise  impair  Lessee’s  indemnification  obligation  arising  under  Sections  13.12  and 

1 6 of  this  Lease. 

34.2  Article  1 .5  of  the  San  Francisco  Planning  Code  (“Code”)  requires  the  provision  of 
bicycle  storage  at  all  properties  leased  by  the  City  at  no  cost  to  the  landlord,  here  the 
Government,  and  only  if  funds  are  available.  In  the  event  public  and/or  private  donations,  grants 
or  other  funds  become  available,  at  any  time  during  this  Lease,  Lessee  shall  have  the  right  to 
request  that  the  Government  amend  this  Lease  to  include  space  sufficient  for  the  installation  and 
operation  of  bicycle  storage  facilities.  In  the  event  of  storage  locker  installation,  the  storage 
lockers  shall  be  considered  a trade  fixture.  Government,  at  no  cost  to  Government,  shall 
reasonably  cooperate  with  City  regarding  the  implementation  of  this  Code. 

34.3  The  date  on  which  this  Lease  shall  become  effective  (the  "Effective  Date")  is  the 
date  upon  which  (i)  Lessee’s  Mayor  and  Board  of  Supervisors  enact  a resolution  approving  this 
Lease  in  accordance  with  all  applicable  laws  and  (ii)  this  Lease  is  duly  executed  by  the  parties 
hereto. 


34.4  EBSL,  FOSL  and  NEPA  Documentation  are  attached  as  Exhibit  "C ".  These 
documents  contain  restrictions  to  the  Lease  that  must  be  strictly  adhered  to  and  are  made  a part 
hereof. 


35.  LIST  OF  EXHIBITS: 


The  following  exhibits  are  a part  of  this  Lease: 
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Exhibit  A - Leased  Premises 

Exhibit  B - Joint  Inspection  Report 

Exhibit  C - EBS,  FOSL  and  NEPA  Documentation 

Exhibit  D - Utility  Rates  Schedule 

Exhibit  E - Safety  and  Health  Hazards  to  be  Corrected 

Exhibit  F - Government’s  Obligations  to  Abate  Asbestos 
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IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth 
below  duly  executed  this  Lease  as  of  the  day  and  year  first  above  written. 

WITNESS  THE  UNITED  STATES  OF  AMERICA 


Date: 


Real  Estate  iC'ohtracting  Officer 


BEVERLY  FREITAS 

BRAC  REAL  ESTATE 

REAL  ESTATE  CONTRACTING  OFFICER 


TREASURE  ISLAND  DEVELOPMENT 
AUTHORITY 


Date: 


APPROVED  AS  TO  FORM 


CITY  ATTORNEY 


ANNEMARIE  CONROY 
Executive  Director 
Treasure  Island  Development 
Authority-Rroisct 
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NINTH  AMENDMENT 
TO  LEASE  AGREEMENT  N6247499RP42P12 
BETWEEN 

THE  UNITED  STATES  OF  AMERICA 
AND 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


THIS  LEASE  AMENDMENT  made  this day  of 2002,  by  and  between  the  UNITED 

STATES  OF  AMERICA,  acting  by  and  through  the  Department  of  the  Navy,  hereinafter  called  the 
“Government”,  and  the  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY,  hereinafter  called  the 
“Lessee”; 

WHEREAS,  the  parties  hereto,  as  of  19  November  1998,  entered  into  Lease  Agreement 
N6247499RP42P12  under  the  terms  of  which  the  Lessee  uses  certain  real  property  for  space  located  at 
the  former  Naval  Station,  Treasure  Island;  and 

WHEREAS,  the  parties  agree  to  amend  the  terms  of  the  Lease  Agreement. 

NOW  THEREFORE,  in  consideration  of  the  terms,  covenants  and  conditions  hereinafter  set 
forth;  the  following  paragraph  to  Lease  N6247499RP42P12  is  hereby  amended  to  reflect  the  following 
change; 

Paragraph  1.  LEASED  PREMISES  add  the  following: 

Use  of  the  Building  335  and  adjacent  areas  for  use  by  Rubicon;  and  the  Baseball  Field  and 
adjacent  areas,  as  shown  in  Exhibit  A-5,  attached  hereto  and  made  a part  hereof. 

All  other  terms  and  conditions  of  the  Lease  Agreement  shall  remain  in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have,  on  the  respective  dates  set  forth  above  duly  executed 
this  amendment  to  the  Lease  as  of  the  day  and  year  first  above  written. 

UNITED  STATES  OF  AMERICA  TREASURE  ISLAND  DEVELOPMENT 

AUTHORITY 


Title Title 

APPROVED  AS  TO  FORM: 


CITY  ATTORNEY 


► 


► 


Notes 


TREASURE  ISLAND  DEVELOPEMNT  AUTHORITY 
City  and  County  of  San  Francisco 


Agenda  Item  No.  10 


April  10,  2002 


Subject:  Resolution  authorizing  the  Executive  Director  to  amend  the  Sublease  with  San 

Francisco  Little  League  to  Extend  the  term  for  an  additional  twelve  months 
for  the  use  of  the  Little  League  Field. 

Staff  Contact:  London  Breed,  Development  Specialist  274-0665 

SUMMARY  OF  PROPOSED  ACTION 

Staff  is  requesting  the  Authority  adopt  a resolution  which  would  allow  the  Executive 
Director  to  execute  an  amendment  to  extend  the  term  of  the  existing  sublease  with  San 
Francisco  Little  League  for  an  additional  twelve  months. 

DISCUSION 

On  December  8’  1999,  the  Authority  authorized  the  Executive  Director  to  execute  a 
sublease  with  San  Francisco  Little  League  (SFLL)  for  the  use  of  the  Little  League  field 
located  on  Treasure  Island  and  on  January  1,  2000,  the  two  parties  executed  the  sublease. 
Under  the  original  provisions  of  the  sublease,  San  Francisco  Little  League  had  use  of  the 
field  for  a term  that  commenced  on  January  1,  2000  and  terminated  on  March  14,  2001. 
On  February  14,  2001  the  Authority  approved  an  amendment  to  the  Sublease  to  extend 
the  term  through  March  14,  2002. 

San  Francisco  Little  League  has  expressed  a desire  to  extend  the  term  of  the  sublease  for 
one  year,  resulting  in  a new  termination  date  of  March  14,  2003.  This  extension  would 
allow  SFLL  the  opportunity  to  continue  to  use  the  field  as  their  "home  field"  for  the 
upcoming  seasons. 

Under  the  terms  of  the  original  sublease,  SFLL  is  responsible  for  renovating  the  field  to 
bring  it  to  playable  condition  and  to  provide  for  the  ongoing  maintenance  of  the  field.  In 
exchange,  SFLL  receives  preferential  scheduling  of  the  facility  and  the  Authority  waives 
rental  payments.  In  addition,  SFLL  is  required  to  make  the  field  available  for  four 
priority  user  groups  (identified  by  the  Authority)  when  the  field  is  not  in  use  by  SFLL. 
The  four  priority  users  are  the  Treasure  Island  Homeless  Development  Initiative,  the 
Delancey  Street  Life  Learning  Academy,  the  Treasure  Island  Elementary  School,  and 
John  Stewart  residents. 


SFLL  is  not  required  to  pay  rent  to  the  Authority  so  long  as  the  field  is  maintained  in  a 
playable  condition  and  that  SFLL  makes  the  field  available  to  the  users  identified  above. 
SFLL  is  responsible  for  all  costs  associated  with  utility  service  and  insurance. 

RECOMMENDATION 

SFLL  has  met  the  obligation  set  forth  in  the  sublease  and  as  a result,  Staff  is 
recommending  the  Authority  grant  the  Executive  Director  the  authorization  to  extend  the 
term  of  the  sublease  with  SFLL  for  one  year.  Any  further  extensions  will  require  the 
approval  of  the  Authority  Board. 

EXHIBITS 

Original  Sublease  (with  Exhibit  B only) 

First  Amendment  to  the  Sublease 
Draft  Second  Amendment  to  the  Sublease 


i 


1 [Sublease  of  Baseball  Field  to  San  Francisco  Little  League] 

2 RELOSUTION  AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  EXECUTE  AN 

3 AMENDMENT  TO  THE  SUBLEASE  WITH  THE  SAN  FRANCISCO  LITTLE  LEAGUE  TO 

4 EXTEND  THE  TERM  FOR  USE  OF  THE  LITTLE  LEAGUE  FIELD  FOR  ONE  YEAR. 

5 WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  (the  “Board”)  passed 

6 Resolution  No.  380-97,  authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a 

7 nonprofit  public  benefit  corporation  known  as  the  Treasure  Island  Development  Authority  (the 

8 “Authority”)  to  act  as  a single  entity  focused  on  the  planning,  redevelopment,  reconstruction, 

9 rehabilitation,  reuse  and  conversion  of  former  Naval  Station  Treasure  Island  (the  “Base")  for 

10  the  public  interest,  convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City 

1 1 and  County  of  San  Francisco;  and, 

12  WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended 

i 13  Section  33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter 

14  1333  of  the  Statutes  of  1968  (the  “Act”),  the  California  legislature  (i)  designated  the  Authority 

15  as  a redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base 

1 6 upon  approval  of  the  City’s  Board  of  Supervisors,  and,  (ii)  with  respect  to  those  portions  of  the 

17  Base  which  are  subject  to  the  Tidelands  Trust,  vested  in  the  Authority  the  authority  to 

18  administer  the  public  trust  for  commerce,  navigation  and  fisheries  as  to  such  property;  and, 

19  WHEREAS,  The  Tidelands  Trust  prohibits  the  sale  of  trust  property  into  private 

20  ownership,  generally  requires  that  Tidelands  Trust  property  be  accessible  to  the  public  and 

21  encourages  public-oriented  uses  of  trust  property  that,  among  other  things,  attract  people  to 

22  the  waterfront,  promote  public  recreation,  protect  habitat  and  preserve  open  space;  and, 

23  WHEREAS,  In  order  to  facilitate  productive  reuse  and  job  creation  on  the  Base,  it  may 

24  be  beneficial  for  the  Authority  to  lease  or  license  property  from  the  Navy  and,  in  turn,  sublease 

25  or  sublicense  such  property  to  third-parties  or  use  such  property  for  municipal  purposes;  and, 


' 


t 


*- 
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1 WHEREAS,  At  its  December  8,  1999  meeting,  the  Authority  approved  a resolution 

2 authorizing  staff  to  execute  a sublease  ("Original  Sublease")  with  the  San  Francisco  Little 

3 League  (“Subtenant”)  for  the  use  of  a baseball  field  on  Treasure  Island  (the  “Premises”);  and, 

4 WHEREAS,  The  term  of  the  Original  Sublease  was  from  January  1,  2000  to  March  14, 

5 2001; and, 

6 WHEREAS,  On  February  14,  2001 , the  Authority  approved  an  amendment  to  extend 

7 the  term  of  the  Sublease  through  March  14,  2002;  and 

8 WHEREAS,  The  Subtenant  has  requested  an  extension  of  the  termination  date  for  one 

9 (1)  additional  year  to  March  14,  2003;  and, 

10  WHEREAS,  Subtenant  has  acted  in  good  faith  to  meet  the  obligations  set  forth  in  the 

1 1 Original  Sublease  for  renovations  and  access  to  the  field  for  priority  groups;  Now,  therefore, 

12  be  it 

^13  RESOLVED,  That  the  Authority  hereby  approves  and  authorizes  the  Executive  Director 

14  to  execute  an  amendment  to  the  Original  Sublease  with  Subtenant  to  extend  the  term  for  one 

15  (1)  additional  year  to  March  14,  2003. 

16 
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CERTIFICATE  OF  SECRETARY 


I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 
Development  Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the  above 
Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a 
properly  noticed  meeting  on  April  10,  2002. 


William  Fazande,  Secretary 
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FIRST  AMENDMENT  TO  SUBLEASE 
between 

THE  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
as  Sublandlord 


and 


THE  SAN  FRANCISCO  LITTLE  LEAGUE 
a non-profit  public  benefit  corporation 
as  Subtenant 


For  the  Sublease  of 


The  Little  League  Field 
at  Former  Naval  Station  Treasure  Island 
San  Francisco,  California 


,\spclprot\rbryan\lreasure\AMEND 


FIRST  AMENDMENT  TO  TREASURE  ISLAND  SUBLEASE 


THIS  FIRST  AMENDMENT  TO  SUBLEASE  (the  "Fourth  Amendment"),  dated 
as  of  this  15th  day  of  March  2001,  is  by  and  between  the  Treasure  Island  Development  Authority 
(“Sublandlord”)  and  the  San  Francisco  Little  League  (“Subtenant’) 

This  Sublease  is  made  with  reference  to  the  following  facts  and  circumstances: 

A.  Subtenant  and  Sublandlord  entered  into  that  certain  sublease,  dated 
January'  1,  2000,  for  the  use  of  the  Little  League  Field  located  on  Treasure  Island  Island,  as  more 
particularly  shown  on  the  map  attached  to  the  Original  Sublease  as  Exhibit  B (the  “Original 
Premises”). 


B.  Subtenant  and  Sublandlord  desire  to  amend  the  Original  Sublease  to 
extend  the  term  (the  "Original  Term"). 

NOW  THEREFORE,  Sublandlord  and  Subtenant  hereby  agree  as  follows: 

1 . Defined  Terms.  Capitalized  terms  not  separately  defined  herein  shall  have  the 
same  meaning  provided  in  the  Original  Sublease. 

2.  Term  of  Sublease.  The  Original  Term  described  in  Section  3.1  of  the  Original 
Sublease  is  hereby  amended  to  tenninate  on  March  14  2002. 

3.  Terms  and  Conditions  of  Original  Sublease  Remain  in  Force  and  Effect. 

Except  as  specifically  amended  hereby,  the  terms  and  conditions  of  the  Original  Sublease,  as 
amended  by  this  Amendment,  shall  remain  in  full  force  and  effect. 

4.  Counterparts.  This  Amendment  may  be  executed  in  two  or  more  counterparts, 
each  of  which  shall  be  deemed  an  original,  but  all  of  which  taken  together  shall  constitute  one 
and  the  same  instrument. 

Sublandlord  and  Subtenant  have  executed  this  Amendment  as  of  the  date  first  written 

above. 
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TREASURE  ISLAND  SUBLEASE 


THIS  SUBLEASE  (the  "Sublease"),  dated  as  of  this  1st  of  January,  2000,  is  by  and 
between  the  Treasure  Island  Development  Authority  (“Sublandlord”  ) and  the  San  Francisco 
Little  League,  a non-profit  public  benefit  corporation  (“Subtenant”).  From  time  to  time, 
Sublandlord  and  Subtenant  together  shall  be  referred  to  herein  as  the  “Parties”. 

This  Sublease  is  made  with  reference  to  the  following  facts  and  circumstances: 

A.  The  United  States  of  America,  acting  by  and  through  the  Department  of 
Navy  (“Master  Landlord”)  and  Sublandlord  has  entered  or  will  enter  into  a license  dated  March 
15,  2000,  1998,  (the  “Master  License”),  a copy  of  which  is  attached  hereto  as  Exhibit  A.  Under 
the  Master  License,  the  Master  Landlord  leased  to  Sublandlord  a baseball  field  and  related 
premises,  as  more  particularly  shown  on  the  map  attached  hereto  as  Exhibit  B (the  “Premises”), 
on  former  Naval  Station  Treasure  Island  (the  “Property”). 

B.  Subtenant  desires  to  sublet  the  Premises  from  Sublandlord  and 
Sublandlord  is  willing  to  sublet  the  Premises  to  Subtenant  on  the  terms  and  conditions  contained 
in  this  Sublease. 

NOW  THEREFORE,  Sublandlord  and  Subtenant  hereby  agree  as  follows: 

1.  PREMISES 

1.1.  Subleased  Premises.  Subject  to  the  terms,  covenants  and  conditions  of  this 
Sublease,  Sublandlord  subleases  to  Subtenant  the  Premises. 

1.2.  As  Is  Condition  of  Premises. 

(a)  Inspection  of  Premises.  Subtenant  represents  and  warrants  that  Subtenant 
has  conducted  a thorough  and  diligent  inspection  and  investigation,  either  independently  or 
through  its  officers,  directors,  or  members,  and  their  respective  successors  and  assigns,  and  each 
of  them,  (“Subtenant's  Agents”)  of  the  Premises  and  the  suitability  of  the  Premises  for 
Subtenant's  intended  use.  Subtenant  is  fully  aware  of  the  needs  of  its  operations  and  has 
determined,  based  solely  on  its  own  investigation,  that  the  Premises  are  suitable  for  its  operations 
and  intended  uses.  As  part  of  its  inspection  of  the  Premises,  Subtenant  acknowledges  its  receipt 
and  review  of  the  Seismic  Report  and  the  Structural  Report  referenced  in  Section  1 .2(c)  below 
and  the  Joint  Inspection  Report  referenced  in  the  Master  License. 

(b)  As  Is;  Disclaimer  of  Representations.  Subtenant  acknowledges  and 


agrees  that  the  Premises  are  being  subleased  and  accepted  in  their  "AS  IS,  WITH  ALL.FAULTS" 
condition,  without  representation  or  warranty  of  any  kind,  and  subject  to  all  applicable  laws, 
statutes,  ordinances,  resolutions,  regulations,  proclamations,  orders  or  decrees  of  any  municipal, 
county,  state  or  federal  government  or  other  governmental  or  regulatory  authority  with 
jurisdiction  over  the  Premises,  or  any  portion  thereof,  whether  currently  in  effect  or  adopted  in 
the  future  and  whether  or  not  in  the  contemplation  of  the  Parties,  including  without  limitation  the 
orders  and  citations  of  any  regulatory  authority  with  jurisdiction  over  life  and  safety  issues 
concerning  the  Premises  (“Laws”)  governing  the  use,  occupancy,  management,  operation  and 
possession  of  the  Premises.  Without  limiting  the  foregoing,  this  Sublease  is  made  subject  to  any 
and  all  covenants,  conditions,  restrictions,  easements  and  other  title  matters  affecting  the 
Premises,  or  any  portion  thereof,  whether  or  not  of  record.  Subtenant  acknowledges  and  agrees 
that  neither  Sublandlord,  the  City  and  County  of  San  Francisco  (“City”),  nor  any  of  their 
respective  officers,  directors,  employees,  agents,  affiliates,  subsidiaries,  licensees  or  contractors  , 
or  their  respective  heirs,  legal  representatives,  successors  and  assigns  (“Sublandlord’s  Agents”) 
have  made,  and  Sublandlord  hereby  disclaims,  any  representations  or  warranties,  express  or 
implied,  concerning  (i)  title  or  survey  matters  affecting  the  Premises,  (ii)  the  physical,  geological, 
seismological  or  environmental  condition  of  the  Premises,  including,  without  limitation,  the 
matters  described  in  the  Seismic  Report  (as  defined  below)  (iii)  the  quality,  nature  or  adequacy  of 
any  utilities  serving  the  Premises,  (iv)  the  feasibility,  cost  or  legality  of  constructing  any 
Alterations  on  the  Premises  if  required  for  Subtenant's  use  and  permitted  under  this  Sublease,  (v) 
the  safety  of  the  Premises,  whether  for  the  use  of  Subtenant  or  any  other  person,  including 
Subtenant's  Agents  or  Subtenant's  clients,  customers,  vendors,  invitees,  guests,  members, 
licensees,  assignees  or  Subtenants  (“Subtenant’s  Invitees”),  or  (vi)  any  other  matter  whatsoever 
relating  to  the  Premises  or  their  use,  including,  without  limitation,  any  implied  warranties  of 
merchantability  or  fitness  for  a particular  purpose. 

(c)  Seismic  Report.  Without  limiting  Section  1.2  (b)  above,  Subtenant 
expressly  acknowledges  for  itself  and  Subtenant’s  Agents  that  it  received  and  read  that  certain 
report  dated  August  1995,  entitled  “ Treasure  Island  Reuse  Plan:  Physical  Characteristics, 
Building  and  Infrastructure  Conditions,  " prepared  for  the  Office  of  Military  Base  Conversion, 
Department  of  City  Planning,  and  the  Redevelopment  Agency  of  the  City  and  County  of 
San  Francisco,  (the  “Seismic  Report"),  a copy  of  the  cover  page  of  which  is  attached  hereto  as 
Exhibit  C.  Subtenant  has  had  an  adequate  opportunity  to  review  the  Seismic  Report  with  expert 
consultants  of  its  own  choosing.  The  Seismic  Report,  among  other  matters,  describes  the 
conditions  of  the  soils  of  the  Property  and  points  out  that  in  the  area  of  the  Property  where  the 
Premises  are  located,  an  earthquake  of  magnitude  7 or  greater  is  likely  to  cause  the  ground  under 
and  around  the  Premises  to  spread  laterally  to  a distance  of  ten  (10)  or  more  feet  and/or  result  in 
other  risks.  In  that  event,  there  is  a significant  risk  that  any  structures  or  improvements  located 
on  or  about  the  Premises,  may  fail  structurally  and  collapse. 


2. 


COMPLIANCE  WITH  MASTER  LICENSE 


2.1.  Incorporation  bv  Reference.  All  of  the  terms  and  conditions  of  the  Master 
License  are  hereby  incorporated  by  reference  into  this  Sublease  as  if  fully  set  forth  herein 

2.2.  Conflict.  If  any  of  the  provisions  of  this  Sublease  conflict  with  any  portion  of  the 
Master  License  as  incorporated  herein,  then  the  terms  of  the  Master  License  shall  govern. 

2.3.  Compliance  with  Master  License.  Subtenant  shall  not  do  or  permit  to  be  done 
anything  which  would  constitute  a violation  or  a breach  of  any  of  the  terms,  conditions  or 
provisions  of  the  Master  License  or  which  would  cause  the  Master  License  to  be  terminated  or 
forfeited  by  virtue  of  any  rights  of  termination  reserved  by  or  vested  in  the  Master  Landlord. 

2.4.  Automatic  Termination.  If  the  Master  License  terminates  for  any  reason 
whatsoever,  this  Sublease  shall  automatically  terminate  and  the  Parties  shall  thereafter  be 
relieved  from  all  liabilities  and  obligations  under  this  Sublease,  except  for  liabilities  and 
obligations  which  expressly  survive  termination  of  this  Sublease.  Subtenant  acknowledges  and 
agrees  that  it  has  reviewed  the  Master  License,  is  aware  of  the  circumstances  upon  which  the 
Master  License  may  be  terminated  and  hereby  assumes  all  risks  associated  with  the  automatic 
termination  of  this  Sublease  because  of  the  termination  of  the  Master  License. 

3.  TERM 

3.1.  Term  of  Sublease.  The  term  of  this  Sublease  (the  “Term’')  shall  commence  on 
January  1,  2000  (the  "Commencement  Date")  and  terminate  on  March  14,  2001  (the  “Expiration 
Date”),  unless  earlier  terminated  as  provided  in  this  Sublease. 

3.2.  Effective  Date.  This  Sublease  shall  become  effective  on  the  date  (the  "Effective 
Date")  upon  which  (i)  the  Parties  hereto  have  duly  executed  and  delivered  this  Sublease  and  (ii) 
Sublandlord's  Board  of  Directors  has  approved  this  Sublease. 

4.  CONSIDERATION 

4.1.  Consideration.  Throughout  the  Term,  the  consideration  for  Subtenant’s  use  of 
the  Premises  shall  be  comprised  of  the  following:  (i)  Subtenant  shall  make  the  Required 
Improvements  described  in  Section  7.1  below,  (ii)  Subtenant  shall  use  the  Premises  for  the  public 
purposes  described  in  Section  6 below,  and  for  no  other  purposes,  (iii)  Subtenant  shall  pay  any 
and  all  charges,  costs  and  expenses  related  to  its  use,  occupancy,  operation  or  enjoyment  of  the 
Premises  or  any  Alterations  permitted  thereon,  including,  without  limitation,  the  cost  of  any 
utilities,  taxes,  insurance,  maintenance,  repairs,  equipment  or  services,  and  (iv)  Subtenant  shall 


expend  any  Net  Revenues  on  the  improvement,  upkeep  or  maintenance  of  the  Premises,  as 
provided  in  Section  6.4  below. 

(a)  For  purposes  of  this  Sublease  “Net  Revenues  ” shall  mean  any  and  all  use 
fees,  rentals,  income,  revenue,  compensation  or  other  consideration  generated  from  Subtenant’s 
use  or  operation  of  the  Premises,  after  the  payment  of  reasonable  costs  incurred  in  connection 
therewith;  and  in  any  event  excluding  revenues  generated  through  the  operation  of  the  snack 
stand  and  sponsorship  revenues. 

(b)  The  Authority  shall  be  entitled  at  any  time  and  from  time  to  time  during 
the  Term  and  within  three  (3)  years  after  the  Expiration  Date  or  other  termination  of  this 
Sublease,  to  inspect,  examine,  copy  and  audit  all  of  Subtenant's  books  of  account,  records,  cash 
receipts,  tax  returns  and  underlying  tax  preparation  documents,  financial  statements  and  other 
pertinent  data.  The  Authority  shall  also  be  entitled  at  the  Authority’s  option,  once  during  each 
lease  year  and  once  after  the  Expiration  Date  or  other  termination  of  this  Sublease,  to  cause  an 
independent  audit  to  be  performed  by  a certified  public  accountant  designated  by  the  Authority. 

5.  TAXES,  ASSESSMENTS  AND  OT  HER  EXPENSES 

5.1.  Taxes  and  Assessments,  Licenses,  Permit  Fees  and  Liens. 

(a)  Payment  Responsibility.  Subtenant  shall  pay  any  and  all  real  and 
personal  property  taxes,  including,  but  not  limited  to,  possessory  interest  taxes,  general  and 
special  assessments,  excises,  licenses,  permit  fees  and  other  charges  and  impositions  of  every 
description  levied  on  or  assessed  against  the  Premises,  any  Alterations,  Subtenant's  Personal 
Property,  or  Subtenant's  use  of  the  Premises  or  any  Alterations  during  the  Term.  Subtenant  shall 
make  all  such  payments  directly  to  the  charging  authority  when  due  and  payable  and  at  least  ten 
(10)  days  prior  to  delinquency.  However,  with  respect  to  real  property  taxes  and  assessments 
levied  on  or  assessed  against  the  Premises  for  which  Sublandlord  receives  the  tax  bill  directly 
from  the  taxing  authority,  Subtenant  shall  reimburse  Sublandlord  for  payment  of  such  sums 
immediately  upon  demand. 

(b)  Taxability  of  Possessory  Interest.  Without  limiting  the  foregoing, 
Subtenant  recognizes  and  agrees  that  this  Sublease  may  create  a possessory  interest  subject  to 
property  taxation  and  that  Subtenant  may  be  subject  to  the  payment  of  property-  taxes  levied  on 
such  interest. 


(c)  No  Liens.  Subtenant  shall  not  allow  or  suffer  a lien  for  any  taxes  payable 
by  Subtenant  hereunder  to  be  imposed  upon  the  Premises  or  upon  any  equipment  or  other 
property  located  thereon  without  discharging  the  same  as  soon  as  practicable,  and  in  no  event 
subsequent  to  delinquency. 


(d)  Reporting  Information.  Subtenant  agrees  to  provide  such  information  as 
Sublandlord  may  request  to  enable  Sublandlord  to  comply  with  any  possessory  interest  tax 
reporting  requirements  applicable  to  this  Sublease. 

5.2.  Other  Expenses.  This  is  a “triple  net”  Sublease.  Accordingly,  Subtenant  shall  be 
responsible  for  any  and  all  other  charges,  costs  and  expenses  related  to  its  use,  occupancy, 
operation  or  enjoyment  of  the  Premises  or  any  Alterations  permitted  thereon,  including,  without 
limitation,  the  cost  of  any  utilities,  maintenance  or  services  necessary  for  Subtenant's  use. 

5.3.  Evidence  of  Payment.  Subtenant  shall,  upon  Sublandlord's  request,  furnish  to 
Sublandlord  within  ten  (10)  days  after  the  date  when  any  charges  are  due  and  payable,  official 
receipts  of  the  appropriate  taxing  authority  or  other  evidence  reasonably  satisfactory  to 
Sublandlord,  evidencing  payment  thereof. 

6.  USE;  COVENANTS  TO  PROTECT  PREMISES 

6.1.  Subtenant’s  Permitted  Use.  Subject  to  the  terms  and  conditions  of  this 
Sublease,  Subtenant  shall  operate  the  Premises  as  a playing  field  for  baseball  and  softball  games 
and  practices,  and  for  related  activities  such  as  equipment  storage  and  field  maintenance. 

6.2.  Subtenant's  Access  to  the  Premises.  The  San  Francisco  Little  league  will  have 
the  right  to  use  the  Premises  for  its  games  and  practices  and  related  activities  on  the  dates  and  at 
the  times  set  forth  in  Exhibit  D attached  hereto  (The  SF  Little  league  Schedule"). 

6.3.  Priority  Users  Access  to  the  Premises.  For  all  other  times  and  dates  other  than 
as  set  forth  in  the  SF  Little  League  Schedule  (the  “Available  Times”),  Subtenant  shall  make  the 
Premises  available  first  to  (i)  member  organizations  of  the  Treasure  Island  Homeless 
Development  Initiative,  (ii)  staff  and  students  of  the  San  Francisco  Unified  School  District- 
Treasure  Island  Elementary  School,  (iii)  staff  and  participants  of  the  Delancey  Street  Life 
Learning  Academy,  and  (iv)  through  the  management  offices  of  the  John  Stewart  Company,  the 
residents  of  Treasure  Island  (together,  the  “Priority  Users”)  on  a first  come  first  served  basis. 
Subtenant  shall  meet  and  confer  with  each  of  the  Priority  Users  and  use  its  best  efforts  to 
establish  with  them  mutually  agreeable  procedures  for  such  Priority  Users  to  reserve  the  Premises 
during  the  Available  Times. 

(a)  Conditions  to  Priority  Use.  Subtenant  may  not  charge  any  of  the  Priority 
Users  a fee  for  the  right  to  use  the  Premises  during  the  Available  Times.  However,  as  a 
condition  to  their  use  of  the  Premises,  the  Priority  Users  shall  be  required  to  (i)  execute  a waiver 
and  release  form  reasonably  acceptable  to  Sublandlord  and  Subtenant,  and  (ii)  abide  by  such 
reasonable  rules  regarding  the  use  and  care  of  the  Premises  as  Sublandlord  and  Subtenant  may 
mutually  agree.  If  any  Priority  User  fails  to  abide  by  such  rules  or  to  provide  such  waiver  and 


release  (either,  a ‘’Violation”),  Subtenant  may,  after  providing  notice  to  Sublandlord,  prohibit 
further  use  of  the  Premises  by  such  Priority  User  until  the  Violation  is  cured. 

6.4.  Other  Users  Access  to  the  Premises.  To  the  extent  such  use  does  not  interfere 
with  the  use  of  the  Premises  by  the  Priority  Users  during  the  Available  Times,  Subtenant  may 
allow  third  parties  to  use  the  Premises  for  the  purposes  of  playing  or  practicing  baseball  or 
softball.  Subtenant  may  charge  such  third  parties  a use  fee  for  use  of  the  Premises,  provided  such 
use  fee  is  approved  in  advance  by  the  Sublandlord,  and  provided  further  that  any  such  use  fees 
and  any  other  Net  Revenues  are  spent  by  Subtenant  on  the  maintenance  and  repair  of  the 
Premises. 

6.5.  Scheduling.  Subtenant  shall  be  responsible  for  coordinating  and  scheduling  the 
shared  use  of  the  Premises  pursuant  to  Sections  6. 1-6.4  above. 

6.6.  Easements.  This  Sublease  shall  be  subject  to  all  outstanding  easements  and 
rights-of-way  for  location  of  any  type  of  facility  over,  across,  in,  and  upon  the  Premises  or  any 
portion  thereof,  and  to  the  right  of  Master  Landlord  to  grant  such  additional  easements  and 
rights-of-way  over,  across,  in  and  upon  the  Premises  as  Master  Landlord  shall  determine  to  be  in 
the  public  interest  (“Additional  Easements”),  provided  that,  as  provided  in  the  Master  License, 
Master  Landlord  shall  use  its  best  efforts  to  minimize  any  interference  with  Subtenant’s 
operations  hereunder  caused  by  the  granting  of  any  such  Additional  Easements  and  the  granting 
of  such  Additional  Easements  shall  be  conditioned  on  the  assumption  by  the  grantee  thereof  of 
liability  to  Subtenant  for  such  damages  as  Subtenant  shall  suffer  for  property  destroyed  or 
property  rendered  unusable  on  account  of  the  grantee’s  exercise  of  its  rights  thereunder.  There  is 
hereby  reserved  to  the  holders  of  such  Additional  Easements  as  are  presently  outstanding  or 
which  may  hereafter  be  granted,  to  any  workers  officially  engaged  in  the  construction, 
installation,  maintenance,  operation,  repair  or  replacement  of  facilities  located  thereon,  and  to 
any  federal,  state  or  local  official  engaged  in  the  official  inspection  thereof,  such  reasonable 
rights  of  ingress  and  egress  over  the  Premises  as  shall  be  necessary  for  the  performance  of  their 
duties  with  regard  to  such  facilities.  To  the  best  knowledge  of  the  Mayor’s  Treasure  Island 
Project  Office,  there  are  no  existing  Additional  Easements  or  other  encumbrances  which  would 
materially  interfere  with  Subtenant’s  use  of  the  Premises. 

6.7.  No  Interference  with  Navy  Operations.  Subtenant  shall  not  conduct  operations, 
nor  make  any  Alterations  (as  defined  below),  that  would  interfere  with  or  otherwise  restrict 
Master  Landlord's  operations  or  environmental  clean-up  or  restoration  actions  by  the  Master 
Landlord,  Sublandlord,  the  Environmental  Protection  Agency,  the  State  of  California  or  their 
contractors.  Environmental  clean-up,  restoration  or  testing  activities  by  these  Parties  shall  take 
priority  over  the  Subtenant’s  use  of  the  Premises  in  the  event  of  any  conflict,  provided,  however, 
in  such  event,  Master  Landlord  and  Sublandlord  shall  use  their  best  efforts  to  minimize  any 
disruption  of  Subtenant's  operation. 


6.8.  No  Unlawful  Uses,  Nuisances  or  Waste.  Without  limiting  the  foregoing, 
Subtenant  shall  not  use,  occupy  or  permit  the  use  or  occupancy  of  any  of  the  Premises  in  any 
unlawful  manner  or  for  any  illegal  purpose,  or  permit  any  offensive,  noisy  or  hazardous  use  or 
any  waste  on  or  about  the  Premises.  Subtenant  shall  take  all  precautions  to  eliminate  any 
nuisances  or  hazards  relating  to  its  activities  on  or  about  the  Premises.  Subtenant  shall  not 
conduct  any  business,  place  any  sales  display,  or  advertise  in  any  manner  in  areas  outside  the 
Premises  or  on  or  about  the  Property,  other  than  as  specifically  permitted  hereunder.  Any 
advertising  or  sponsorship  banners  to  be  placed  within  the  Premises  shall  be  subject  to  the  prior 
consent  of  the  Sublandlord,  which  consent  shall  not  be  unreasonably  withheld  or  delayed. 

7.  ALTERATIONS 

7.1.  Required  Alterations.  As  partial  consideration  for  this  Sublease,  Subtenant  shall 
renovate  the  Premises  to  a playable  conditions  by  constructing  alterations  to  the  Premises, 
including,  without  limitation,  reseeding  the  outfield,  repairing  the  irrigation  system,  installing  a 
water  meter  to  the  reasonable  satisfaction  of  the  City’s  Public  Utilities  Commission  staff, 
painting  and  repairing  the  dugouts,  stands  and  fences  and  either  repairing  the  existing  bathroom 
facilities  or  installing  a temporary  portable  toilet  on  a seasonal  basis  (the  “Required 
Alterations”). 

7.2.  Other  Alterations.  Subtenant  shall  not  construct,  install,  make  or  permit  to  be 
made  any  alterations,  installations  or  additions  other  than  the  Required  Alteration  (the  “Other 
Alterations”,  and  together  with  the  Required  Alterations,  the  “Alterations”)  in.  to  or  about  the 
Premises,  without  Sublandlord's  prior  written  consent  in  each  instance,  which  consent  may  given 
or  withheld  in  Sublandlord's  sole  and  absolute  discretion.  Subject  to  Sublandlord's  consent  as 
provided  above,  any  permitted  Alterations  shall  be  done  at  Subtenant's  sole  expense  (i)  in  strict 
accordance  with  plans  and  specifications  approved  in  advance  by  Sublandlord  in  writing,  (ii)  by 
duly  licensed  contractors  or  mechanics  approved  by  Sublandlord  or  by  program  youths  and 
parent  volunteers  under  the  supervision  of  qualified  professionals,  (iii)  in  a good  and  professional 
manner,  (iv)  in  strict  compliance  with  all  Laws,  and  (v)  subject  to  all  other  conditions  that 
Sublandlord  may  reasonably  impose.  In  no  event  shall  the  construction  , installation  or  the 
making  of  any  Alterations  impair  the  use  or  operation  of  the  Property,  or  any  portion  thereof,  or 
Sublandlord's  or  Master  Landlord's  access  thereto.  Prior  to  the  commencement  of  any  work  on 
the  Premises  to  construct  any  permitted  Alterations,  Subtenant,  at  its  sole  expense,  shall  procure 
all  required  permits  and  approvals  and  shall  promptly  upon  receipt  deliver  copies  of  all  such 
documents  to  Sublandlord.  No  material  change  from  the  plans  and  specifications  approved  by 
Sublandlord  may  be  made  without  Sublandlord's  prior  consent.  Sublandlord  and  Sublandlord’s 
Agents  shall  have  the  right  to  inspect  the  course  of  such  construction  at  all  times. 

7.3.  Ownership  of  Alterations.  Any  Alterations  constructed  on  or  affixed  to  the 
Premises  by  or  on  behalf  of  Subtenant  pursuant  to  the  terms  and  limitations  of  Section  7.1  above 
shall  be  and  remain  Subtenant's  property  during  the  Term.  Upon  the  termination  of  this 


Sublease,  Subtenant  shall  remove  all  such  Alterations  from  the  Premises  in  accordance  with  the 
provisions  of  Section  1 8 hereof,  unless  Sublandlord,  at  its  sole  option  and  without  limiting  any  of 
the  provisions  of  Section  7.1  above,  requires  that  such  Alterations  remain  on  the  Premises 
following  the  expiration  or  termination  of  this  Sublease. 

7.4.  Subtenant's  Personal  Property.  All  furniture,  furnishings  and  articles  of 
movable  personal  property  and  equipment  installed  in  the  Premises  by  or  for  the  account  of 
Subtenant  that  can  be  removed  without  structural  or  other  material  damage  to  the  Premises  (all  of 
which  are  herein  called  "Subtenant's  Personal  Property")  shall  be  and  remain  the  property  of 
Subtenant  and  may  be  removed  by  it  subject  to  the  provisions  of  Section  18  hereof.  Subtenant 
shall  be  solely  responsible  for  providing  any  security  or  other  protection  of  or  maintenance  to 
Subtenant's  Personal  Property. 

8.  REPAIRS  AND  MAINTENANCE 

8.1.  Subtenant  Responsible  for  Maintenance  and  Repair.  Subtenant  assumes  full 
and  sole  responsibility  for  the  condition,  operation,  repair  and  maintenance  and  management  of 
the  Premises  from  and  after  the  Commencement  Date  and  shall  keep  the  Premises  in  good 
condition  and  repair  for  regular  use  as  a baseball  field  by  the  San  Francisco  Little  League,  the 
Priority  Users,  and  any  third-party  users,  as  set  forth  in  Section  6 above.  Sublandlord  shall  not  be 
responsible  for  the  performance  of  any  repairs,  changes  or  alterations  to  the  Premises,  nor  shall 
Sublandlord  be  liable  for  any  portion  of  the  cost  thereof.  If  any  portion  of  the  Premises  is 
damaged  by  any  activities  conducted  by  Subtenant  or  Subtenant’s  Agents  or  Subtenant’s  Invitees 
hereunder,  Subtenant  shall  immediately,  at  its  sole  cost,  repair  all  such  damage  and  restore  the 
Premises  to  its  previous  condition. 

8.2.  Utilities.  Sublandlord  shall  provide  the  basic  utilities  and  services  described  in 
the  attached  Exhibit  F (the  “Standard  Utilities  and  Services”)  to  the  Premises,  subject  to  the 
terms  and  conditions  contained  therein.  Subtenant  shall  be  responsible  for  furnishing,  at  its  sole 
costs,  any  utilities  or  services  other  than  or  in  excess  of  the  Standard  Utilities  and  Services  that 
Subtenant  may  need  for  its  use  of  the  Premises.  Subtenant  shall  pay,  without  set  off  or 
counterclaim,  all  amounts  due  and  owing  for  such  Standard  Utilities  and  Services  at  the  rates 
provided  in  and  as  otherwise  set  forth  in  Exhibit  F. 

8.3.  Trash.  Subtenant  shall  deposit  all  trash  into  designated  containers  at  the 
Premises.  Subtenant  shall  pay  for  the  removal  of  trash  from  the  designated  containers. 

8.4.  No  Right  to  Repair  and  Deduct.  Subtenant  expressly  waives  the  benefit  of  any 
existing  or  future  Laws  or  judicial  or  administrative  decision  that  would  otherwise  permit 
Subtenant  to  make  repairs  or  replacements  at  Sublandlord's  expense,  or  to  terminate  this 
Sublease  because  of  Sublandlord's  failure  to  keep  the  Premises  or  any  part  thereof  in  good  order, 
condition  or  repair,  or  to  abate  or  reduce  any  of  Subtenant's  obligations  hereunder  on  account  of 


the  Premises  or  any  part  thereof  being  in  need  of  repair  or  replacement.  Without  limiting  the 
foregoing,  Subtenant  expressly  waives  the  provisions  of  California  Civil  Code  Sections  1932, 
1941  and  1942  or  any  similar  Laws  with  respect  to  any  right  of  Subtenant  to  terminate  this 
Sublease  and  with  respect  to  any  obligations  of  Sublandlord  hereunder  or  and  any  right  of 
Subtenant  to  make  repairs  or  replacements  and  deduct  the  cost  thereof. 

9.  LIENS 

Subtenant  shall  keep  the  Premises  free  from  any  liens  arising  out  of  any  work  performed, 
material  furnished  or  obligations  incurred  by  or  for  Subtenant.  In  the  event  Subtenant  does  not, 
within  five  (5)  days  following  the  imposition  of  any  such  lien,  cause  the  lien  to  be  released  of 
record  by  payment  or  posting  of  a proper  bond,  Sublandlord  shall  have  in  addition  to  all  other 
remedies  provided  herein  and  by  law  or  equity  the  right,  but  not  the  obligation,  to  cause  the  same 
to  be  released  by  such  means  as  it  shall  deem  proper,  including,  but  not  limited  to,  payment  of 
the  claim  giving  rise  to  such  lien.  All  such  sums  paid  by  Sublandlord  and  all  expenses  it  incurs 
in  connection  therewith  (including,  without  limitation,  reasonable  attorneys'  fees)  shall  be 
payable  to  Sublandlord  by  Subtenant  upon  demand.  Sublandlord  shall  have  the  right  at  all  times 
to  post  and  keep  posted  on  the  Premises  any  notices  permitted  or  required  by  law  or  that 
Sublandlord  deems  proper  for  its  protection  and  protection  of  the  Premises  from  mechanics'  and 
materialmen's  liens.  Subtenant  shall  give  Sublandlord  at  least  fifteen  (15)  days’  prior  written 
notice  of  the  commencement  of  any  repair  or  construction  on  any  of  the  Premises. 

10.  COMPLIANCE  WITH  LAWS 

10.1.  Compliance  with  Laws.  Subtenant  shall  promptly,  at  its  sole  expense,  maintain 
the  Premises  and  Subtenant’s  use  and  operations  thereon  in  strict  compliance  at  all  times  with  all 
present  and  future  Laws,  whether  foreseen  or  unforeseen,  ordinary  as  well  as  extraordinary, 
provided  however,  that  Subtenant  shall  not  be  required  to  make  repairs  or  structural  changes  to 
the  Premises  required  solely  to  correct  conditions  affecting  the  Premises  existing  prior  to  the 
Commencement  Date  or  not  related  to  Subtenant's  use  of  the  Premises,  unless  the  requirement 
for  such  changes  is  imposed  as  a result  of  any  Alterations  made  or  requested  to  be  made  by 
Subtenant.  Such  Laws  shall  include,  without  limitation,  all  Laws  relating  to  health  and  safety 
and  disabled  accessibility  including,  without  limitation,  the  Americans  with  Disabilities  Act,  42 
U.S.C.S.  §§  12101  et  seq.  and  Title  24  of  the  California  Code  of  Regulations,  all  present  and 
future  Environmental  Laws  (as  defined  in  this  Sublease  below).  No  occurrence  or  situation 
arising  during  the  Term,  nor  any  present  or  future  Law,  whether  foreseen  or  unforeseen,  and 
however  extraordinary,  shall  give  Subtenant  any  right  to  seek  redress  against  Sublandlord  for 
failing  to  comply  with  any  Laws.  Subtenant  waives  any  rights  now  or  hereafter  conferred  upon  it 
by  any  existing  or  future  Law  to  compel  Sublandlord  to  make  any  repairs  to  comply  with  any 
such  Laws,  on  account  of  any  such  occurrence  or  situation. 


10.2.  Regulatory  Approvals. 


(a)  Responsible  Party.  Subtenant  understands  and  agrees  that  Subtenant's 
use  of  the  Premises  and  construction  of  Alterations  permitted  hereunder  may  require 
authorizations,  approvals  or  permits  from  governmental  regulatory  agencies  with  jurisdiction 
over  the  Premises.  Subtenant  shall  be  solely  responsible  for  obtaining  any  and  all  such 
regulatory  approvals,  including  without  limitation  any  liquor  permits  or  approvals.  Subtenant 
shall  not  seek  any  regulatory  approval  without  first  obtaining  the  written  consent  of  Sublandlord. 
Subtenant  shall  bear  all  costs  associated  with  applying  for,  obtaining  and  maintaining  any 
necessary  or  appropriate  regulatory'  approval  and  shall  be  solely  responsible  for  satisfying  any 
and  all  conditions  imposed  by  regulatory  agencies  as  part  of  a regulatory  approval.  Any  fines  or 
penalties  levied  as  a result  of  Subtenant's  failure  to  comply  with  the  terms  and  conditions  of  any 
regulatory'  approval  shall  be  immediately  paid  and  discharged  by  Subtenant,  and  Sublandlord 
shall  have  no  liability,  monetary  or  otherwise,  for  any  such  fines  or  penalties.  Subtenant  shall 
indemnify,  protect,  defend  and  hold  harmless  forever  (‘Indemnify”)  the  Sublandlord  and  City, 
but  not  limited  to,  all  of  their  respective  officers,  directors,  employees  , agents,  affiliates, 
subsidiaries,  licensees,  contractors,  boards,  commissions,  departments,  agencies  and  other 
subdivisions  and  each  of  the  persons  acting  by,  through  or  under  each  of  them,  and  their 
respective  heirs,  legal  representatives,  successors  and  assigns,  and  each  of  them  (the 
•'Indemnified  Parties”)  against  any  and  all  claims,  demands,  losses,  liabilities,  damages,  liens, 
injuries,  penalties,  fines,  lawsuits  and  other  proceedings,  judgments  and  awards  and  costs  and 
expenses,  including,  without  limitation,  reasonable  attorneys'  and  consultants’  fees  and  costs 
("Losses”)  arising  in  connection  with  Subtenant's  failure  to  obtain  or  comply  with  the  terms  and 
conditions  of  any  regulatory  approval. 

10.3.  Compliance  with  Sublandlord's  Risk  Management  Requirements.  Subtenant 
shall  not  do  anything,  or  permit  anything  to  be  done,  in  or  about  the  Premises  or  any  Alterations 
permitted  hereunder  that  would  create  any  unusual  fire  risk,  and  shall  take  commercially 
reasonable  steps  to  protect  Sublandlord  from  any  potential  premises  liability.  Subtenant  shall 
faithfully  observe,  at  its  expense,  any  and  all  reasonable  requirements  of  Sublandlord's  Risk 
Manager  with  respect  thereto  and  with  the  requirements  of  any  policies  of  commercial  general, 
all  risk  property  or  other  policies  of  insurance  at  any  time  in  force  with  respect  to  the  Premises 
and  any  Alterations  as  required  hereunder. 

11.  ENCUMBRANCES 

11.1.  Encumbrance  Bv  Subtenant.  Notwithstanding  anything  to  the  contrary 
contained  in  this  Sublease,  Subtenant  shall  not  under  any  circumstances  whatsoever  create  any 
mortgage,  deed  of  trust,  assignment  of  rents,  fixture  filing,  security  agreement,  or  similar  security 
instrument,  or  other  lien  or  encumbrance  or  assignment  or  pledge  of  an  asset  as  security  in  any 
manner  against  the  Premises  or  Sublandlord's  or  Subtenant's  interest  under  this  Sublease. 


12.  DAMAGE  OR  DESTRUCTION 


12.1.  Damage  or  Destruction  to  the  Premises  . In  the  case  of  damage  to  or 
destruction  of  the  Premises  by  earthquake,  fire  or  any  other  casualty,  not  caused  by  Subtenant  or 
Subtenant’s  Agents  or  Subtenant’s  Invitees,  whether  insured  or  uninsured,  which  prevents 
Subtenant  from  operating  the  Premises  for  the  purposes  stated  herein  and  the  cost  of  repairing 
such  damage  exceeds  One  Thousand  Dollars  ($1,000),  Subtenant  may  either  (i)  terminate  this 
Sublease  upon  thirty  (30)  days  prior  written  notice,  and  upon  any  such  termination  Subtenant 
surrender  the  Premises  in  accordance  with  Section  18.  in  which  case  both  Parties  shall  be 
relieved  of  any  liability  for  such  termination  or  for  repairing  such  damage,  or  (ii),  at  its  sole  cost, 
promptly  restore,  repair,  replace  or  rebuild  the  Premises  to  the  condition  the  Premises  were  in 
prior  to  such  damage  or  destruction,  subject  to  any  changes  made  in  strict  accordance  with  the 
requirements  of  Section  7.1  above.  Under  no  circumstances  shall  Sublandlord  have  any 
obligation  to  repair,  replace  or  rebuild  the  Premises  in  the  event  of  such  a casualty. 

12.2.  No  Abatement  in  Rent.  In  the  event  of  any  damage  or  destruction  to  the 
Premises,  and  if  neither  party  terminates  this  Sublease  as  provided  in  Section  12.1  above,  there 
shall  be  no  abatement  in  the  consideration  and  any  other  sums  payable  hereunder. 

12.3.  Waiver.  The  Parties  understand  and  agree  that  the  foregoing  provisions  of  this 
Section  are  intended  to  govern  fully  the  rights  and  obligations  of  the  Parties  in  the  event  of 
damage  or  destruction  to  the  Premises  or  Alterations,  and  Sublandlord  and  Subtenant  each 
hereby  waives  and  releases  any  right  to  terminate  this  Sublease  in  whole  or  in  part  under  Sections 
1932.2  and  1933.4  of  the  Civil  Code  of  California  or  under  any  similar  Laws  now  or  hereafter  in 
effect,  to  the  extent  such  rights  are  inconsistent  with  the  provisions  hereof. 

13.  ASSIGNMENT  AND  SUBLETTING 

13.1.  Restriction  on  Assignment  and  Subletting.  Subtenant  shall  not  directly  or 
indirectly  (including,  without  limitation,  by  merger,  acquisition  or  other  transfer  of  any 
controlling  interest  in  Subtenant),  voluntarily  or  by  operation  of  Law,  sell,  assign,  encumber, 
pledge  or  otherwise  transfer  any  part  of  its  interest  in  or  rights  with  respect  to  the  Premises,  any 
Alterations  or  its  interest  in  this  Sublease,  or  permit  any  portion  of  the  Premises  to  be  occupied 
by  anyone  other  than  itself,  or  sublet  any  portion  of  the  Premises,  without  Sublandlord's  prior 
written  consent  in  each  instance,  which  Sublandlord  may  grant  or  withhold  in  its  sole  and 
absolute  discretion. 

14.  DEFAULT;  REMEDIES 

14. 1 . Events  of  Default.  Any  of  the  following  shall  constitute  an  event  of  default 
("Event  of  Default")  by  Subtenant  hereunder: 

(a)  Consideration.  Any  failure  to  pay  any  sums  due  hereunder,  including 


sums  due  for  utilities  and  CAM  Charges,  within  ten  (10)  days  of  written  notice  from  Sublandlord 
that  such  sums  are  due; 

(b)  Covenants,  Conditions  and  Representations.  Any  failure  to  perform  or 
comply  with  any  other  covenant,  condition  or  representation  made  under  this  Sublease,  provided 
Subtenant  shall  have  a period  of  thirty  (30)  days  from  the  date  of  written  notice  from  Sublandlord 
of  such  failure  within  which  to  cure  such  default  under  this  Sublease,  or,  if  such  default  is  not 
capable  of  cure  within  such  30-day  period,  Subtenant  shall  have  a reasonable  period  to  complete 
such  cure  if  Subtenant  promptly  undertakes  action  to  cure  such  default  within  such  10-day  period 
and  thereafter  diligently  prosecutes  the  same  to  completion  and  uses  its  best  efforts  to  complete 
such  cure  within  ninety  (90)  days  after  the  receipt  of  notice  of  default  from  Sublandlord. 

(c)  Bankruptcy.  The  appointment  of  a receiver  to  take  possession  of  all  or 
substantially  all  of  the  assets  of  Subtenant,  or  an  assignment  by  Subtenant  for  the  benefit  of 
creditors,  or  any  action  taken  or  suffered  by  Subtenant  under  any  insolvency,  bankruptcy, 
reorganization,  moratorium  or  other  debtor  relief  act  or  statute,  whether  now  existing  or  hereafter 
amended  or  enacted. 

14.2.  Remedies.  Upon  the  occurrence  of  an  Event  of  Default  by  Subtenant, 

Sublandlord  shall  have  the  following  rights  and  remedies  in  addition  to  all  other  rights  and 
remedies  available  to  Sublandlord  at  Law  or  in  equity: 

(a)  Terminate  Sublease.  The  right  to  terminate  Subtenant's  right  to 
possession  of  the  Premises. 

(b)  Sublandlord's  Right  to  Cure  Subtenant's  Defaults.  If  Subtenant 
defaults  in  the  performance  of  any  of  its  obligations  under  this  Sublease,  then  Sublandlord  may  at 
any  time  thereafter  with  three  (3)  days  prior  written  notice  (except  in  the  event  of  an  emergency 
as  determined  by  Sublandlord),  remedy  such  Event  of  Default  for  Subtenant's  account  and  at 
Subtenant's  expense.  Subtenant  shall  pay  to  Sublandlord  promptly  upon  demand  all  sums 
expended  by  Sublandlord,  or  other  costs,  damages,  expenses  or  liabilities  reasonably  incurred  by 
Sublandlord,  including,  without  limitation,  reasonable  attorneys'  fees,  in  remedying  or  attempting 
to  remedy  such  Event  of  Default.  Subtenant's  obligations  under  this  Section  shall  survive  the 
termination  of  this  Sublease.  Nothing  herein  shall  imply  any  duty  of  Sublandlord  to  do  any  act 
that  Subtenant  is  obligated  to  perform  under  any  provision  of  this  Sublease,  and  Sublandlord's 
cure  or  attempted  cure  of  Subtenant's  Event  of  Default  shall  not  constitute  a waiver  of 
Subtenant's  Event  of  Default  or  any  rights  or  remedies  of  Sublandlord  on  account  of  such  Event 
of  Default. 

15.  RELEASE  AM)  WAIVER  OF  CLAIMS;  INDEMNIFICATION 

15.1.  Release  and  Waiver  of  Claims.  Subtenant,  on  behalf  of  itself  and  Subtenant’s 
Agents,  covenants  and  agrees  that  the  Indemnified  Parties  shall  not  be  responsible  for  or  liable  to 


Subtenant  for,  and,  to  the  fullest  extent  allowed  by  any  Laws,  Subtenant  hereby  waives  all  rights 
against  the  Indemnified  Parties  and  releases  them  from,  any  and  all  Losses,  including,  but  not 
limited  to,  incidental  and  consequential  damages,  relating  to  any  injury,  accident  or  death  of  any 
person  or  loss  or  damage  to  any  property,  in  or  about  the  Premises,  from  any  cause  whatsoever, 
including  without  limitation,  partial  or  complete  collapse  of  the  Premises  due  to  an  earthquake  or 
subsidence,  except  only  to  the  extent  such  Losses  are  caused  exclusively  by  the  gross  negligence 
or  willful  misconduct  of  the  Indemnified  Parties.  Without  limiting  the  generality  of  the 
foregoing: 


(a)  Subtenant  expressly  acknowledges  and  agrees  that  the  consideration  and 
other  sums  payable  hereunder  does  not  take  into  account  any  potential  liability  of  the  Indemnified 
Parties  for  any  consequential  or  incidental  damages  including,  but  not  limited  to,  lost  profits 
arising  out  of  disruption  to  Subtenant's  uses  hereunder.  Sublandlord  would  not  be  willing  to 
enter  into  this  Sublease  in  the  absence  of  a complete  waiver  of  liability  for  consequential  or 
incidental  damages  due  to  the  acts  or  omissions  of  the  Indemnified  Parties  , and  Subtenant 
expressly  assumes  the  risk  with  respect  thereto.  Accordingly,  without  limiting  any 
indemnification  obligations  of  Subtenant  or  other  waivers  contained  in  this  Sublease  and  as  a 
material  part  of  the  consideration  for  this  Sublease,  Subtenant  fully  RELEASES,  WAIVES  AND 
DISCHARGES  forever  any  and  all  claims,  demands,  rights,  and  causes  of  action  for 
consequential  and  incidental  damages  and  covenants  not  to  sue  the  Indemnified  Parties  for  such 
damages  arising  out  of  this  Sublease  or  the  uses  authorized  hereunder,  including,  without 
limitation,  any  interference  with  uses  conducted  by  Subtenant  pursuant  to  this  Sublease 
regardless  of  the  cause. 

(b)  Without  limiting  any  indemnification  obligations  of  Subtenant  or  other 
waivers  contained  in  this  Sublease  and  as  a material  part  of  the  consideration  for  this  Sublease, 
Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all  claims, 
demands,  rights,  and  causes  of  action  against,  and  covenants  not  to  sue  the  Indemnified  Parties 
under  any  present  or  future  Laws,  statutes,  or  regulations,  including,  but  not  limited  to,  any  claim 
for  inverse  condemnation  or  the  payment  of  just  compensation  under  the  law  of  eminent  domain, 
or  otherwise  at  equity,  in  the  event  that  Sublandlord  terminates  this  Sublease  because  of  such 
claim  for  inverse  condemnation  or  eminent  domain. 

(c)  As  part  of  Subtenant's  agreement  to  accept  the  Premises  in  its  "As  Is" 
condition  as  provided  herein,  and  without  limiting  such  agreement  and  any  other  waiver 
contained  herein,  Subtenant  on  behalf  of  itself  and  its  successors  and  assigns,  waives  its  right  to 
recover  from,  and  forever  RELEASES  , WAIVES  AND  DISCHARGES,  the  Indemnified  Parties 
from  any  and  all  Losses,  whether  direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen, 
that  may  arise  on  account  of  or  in  any  way  be  connected  with  the  physical  or  environmental 
condition  of  the  Premises  and  any  related  improvements  or  any  Laws  or  regulations  applicable 
thereto  or  the  suitability  of  the  Premises  for  Subtenant's  intended  use. 


(d)  Subtenant  acknowledges  that  it  will  not  be  a displaced  person  at  the  time 
this  Sublease  is  terminated,  and  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES, 
the  Indemnified  Parties  from  any  and  all  Losses  and  any  and  all  claims  , demands  or  rights 
against  any  of  the  Indemnified  Parties  under  any  present  and  future  Laws,  including,  without 
limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  form  the  Indemnified  Parties 
under  federal  and  state  relocation  assistance  laws. 

(e)  Subtenant  covenants  and  agrees  never  to  file,  commence,  prosecute  or 
cause  to  be  filed,  commenced  or  prosecuted  against  the  Indemnified  Parties  any  claim,  action  or 
proceeding  based  upon  any  claims,  demands,  causes  of  action,  obligations,  damages,  losses, 
costs,  expenses  or  liabilities  of  any  nature  whatsoever  encompassed  by  the  waivers  and  releases 
set  forth  in  this  Section  15.1. 

(f)  In  executing  these  waivers  and  releases,  Subtenant  has  not  relied  upon  any 
representation  or  statement  other  than  as  expressly  set  forth  herein. 

(g)  Subtenant  had  made  such  investigation  of  the  facts  pertaining  to  these 
waivers  and  releases  it  deems  necessary  and  assumes  the  risk  of  mistake  with  respect  to  such 
facts.  These  waivers  and  releases  are  intended  to  be  final  and  binding  on  Subtenant  regardless  of 
any  claims  of  mistake. 

(h)  In  connection  with  the  foregoing  releases,  Subtenant  acknowledges  that  it 
is  familiar  with  Section  1542  of  the  California  Civil  Code,  which  reads: 

A general  release  does  not  extend  to  claims  which  the  creditor  does  not  know 
or  suspect  to  exist  in  his  favor  at  the  time  of  executing  the  release,  which  if 
known  by  him  must  have  materially  affected  his  settlement  with  the  debtor. 

Subtenant  acknowledges  that  the  releases  contained  herein  includes  all  known  and 
unknown,  disclosed  and  undisclosed,  and  anticipated  and  unanticipated  claims.  Subtenant 
realizes  and  acknowledges  that  it  has  agreed  upon  this  Sublease  in  light  of  this  realization  and, 
being  fully  aware  of  this  situation,  it  nevertheless  intends  to  waive  the  benefit  of  Civil  Code 
Section  1 542,  or  any  statute  or  other  similar  law  now  or  later  in  effect.  The  waivers  and  releases 
contained  herein  shall  survive  any  termination  of  this  Sublease. 

15.2.  Subtenant's  Indemnity.  Subtenant,  on  behalf  of  itself  and  Subtenant's  Agents, 
shall  Indemnify  the  Indemnified  Parties  from  and  against  any  and  all  Losses  arising  out 
Subtenant’s  use  of  the  Premises,  including,  but  not  limited  to,  (a)  any  damage  to  or  destruction  of 
any  property  owned  by  or  in  the  custody  of  Subtenant  or  Subtenant’s  Agents,  (b)  any  accident, 
injury  to  or  death  of  a person,  including,  without  limitation,  Subtenant’s  Agents  and  Subtenant’s 
Invitees,  howsoever  or  by  whomsoever  caused,  occurring  in,  on  or  about  the  Premises  during  the 
course  of  Subtenant's  use  of  the  Premises, (c)  any  default  by  Subtenant  in  the  observation  or 


performance  of  any  of  the  terms,  covenants  or  conditions  of  this  Sublease  to  be  observed  or 
performed  on  Subtenant's  part;  (d)  any  construction  or  other  work  undertaken  by  Subtenant  on  or 
about  the  Premises  whether  before  or  during  the  Term  of  this  Sublease;  or  (f)  any  acts,  omissions 
or  negligence  of  Subtenant,  Subtenant’s  Agents  or  Subtenant’s  Invitees,  except  to  the  extent  that 
such  Indemnity  is  void  or  otherwise  unenforceable  under  any  applicable  Laws  in  effect  on  or 
validly  retroactive  to  the  date  of  this  Sublease  and  further  except  only  to  the  extent  such  Losses 
are  caused  by  the  gross  negligence  and  intentional  wrongful  acts  and  omissions  of  the 
Indemnified  Parties.  For  purposes  of  this  Section  15.2,  Subtenant’s  Invitees  shall  not  include  the 
Priority  Users.  The  foregoing  Indemnity  shall  include,  without  limitation,  reasonable  fees  of 
attorneys,  consultants  and  experts  and  related  costs  and  Sublandlord's  costs  of  investigating  any 
Loss.  Subtenant  specifically  acknowledges  and  agrees  that  it  has  an  immediate  and  independent 
obligation  to  defend  Sublandlord  and  the  other  Indemnified  Parties  from  any  claim  which 
actually  or  potentially  falls  within  this  indemnity  provision  even  if  such  allegation  is  or  may  be 
groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such  claim  is  tendered  to 
Subtenant  by  Sublandlord  and  continues  at  all  times  thereafter.  Subtenant's  obligations  under 
this  Section  shall  survive  the  expiration  or  sooner  termination  of  this  Sublease. 

16.  INSURANCE 

16.1.  Subtenant's  Insurance.  Subtenant  shall  procure  and  maintain  throughout  the 
Term  of  this  Sublease  and  pay  the  cost  thereof  the  following  insurance: 

(a)  Public  Liability  and  Other  Insurance.  Subtenant  shall  at  all  times,  at  its 
cost,  also  maintain  insurance  for  the  mutual  benefit  of  Sublandlord  and  Subtenant  against  claims 
for  personal  injury  under  a policy  of  commercial  general  liability  insurance,  including  without 
limitation,  claims  for  bodily  injury  , property  damage  or  employer’s  liability  occurring  in  or  upon 
the  Premises  in  an  amount  not  less  than  $1,000,000  combined  single  limit.  Such  insurance  shall 
provide  coverage  at  least  as  broad  as  provided  under  Insurance  Service  Form  Number  CG-00-01- 
11-88. 


16.2.  General  Requirements.  All  insurance  provided  for  under  this  Sublease  shall  be 
effected  under  valid  enforceable  policies  issued  by  insurers  of  recognized  responsibility  and 
reasonably  approved  by  Sublandlord. 

(a)  Should  any  of  the  required  insurance  be  provided  under  a claims-made 
form,  Subtenant  shall  maintain  such  coverage  continuously  throughout  the  term  hereof  and, 
without  lapse,  for  a period  of  three  (3)  years  beyond  the  expiration  or  termination  of  this 
Sublease,  to  the  effect  that,  should  occurrences  during  the  Term  give  rise  to  claims  made  after 
expiration  or  termination  of  this  Sublease,  such  claims  shall  be  covered  by  such  claims-made 
policies. 


(b)  Should  any  of  the  required  insurance  be  provided  under  a form  of  coverage 


that  includes  a general  annual  aggregate  limit  or  provides  that  claims  investigation  or  legal 
defense  costs  be  included  in  such  general  annual  aggregate  limit,  such  general  aggregate  limit 
shall  double  the  occurrence  or  claims  limits  specified  above. 

(c)  All  liability  insurance  policies  shall  be  endorsed  to  provide  the  following: 

(i)  Cover  Subtenant  as  the  insured  and  the  Sublandlord  and  the  Master 
Landlord  as  additional  insureds. 

(ii)  That  such  policies  are  primary  insurance  to  any  other  insurance 
available  to  the  additional  insureds,  with  respect  to  any  claims  arising  out  of  this  Sublease,  and 
that  insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought. 
Such  policies  shall  also  provide  for  severability  of  interests  and  that  an  act  or  omission  of  one  of 
the  named  insureds  which  would  void  or  otherwise  reduce  coverage  shall  not  reduce  or  void  the 
coverage  as  to  any  insured,  and  shall  afford  coverage  for  all  claims  based  on  acts,  omissions, 
injury  or  damage  which  occurred  or  arose  (or  the  onset  of  which  occurred  or  arose)  in  whole  or  in 
part  during  the  policy  period. 

(iii)  All  policies  shall  be  endorsed  to  provide  thirty  (30)  days'  advance 
written  notice  to  Sublandlord  of  cancellation,  non-renewal  or  reduction  in  coverage,  mailed  to  the 
address(es)  for  Sublandlord  set  forth  in  the  Basic  Sublease  Information. 

16.3.  Proof  of  Insurance.  Subtenant  shall  deliver  to  Sublandlord  certificates  of 
insurance  in  form  and  with  insurers  satisfactory  to  Sublandlord,  evidencing  the  coverages 
required  hereunder,  on  or  before  the  Commencement  Date,  together  with  complete  copies  of  the 
policies  promptly  upon  Sublandlord's  request,  and  Subtenant  shall  provide  Sublandlord  with 
certificates  or  policies  thereafter  at  least  thirty  (30)  days  before  the  expiration  dates  of  expiring 
policies.  In  the  event  Subtenant  shall  fail  to  procure  such  insurance,  or  to  deliver  such  policies  or 
certificates,  Sublandlord  may,  at  its  option,  procure  the  same  for  the  account  of  Subtenant,  and 
the  cost  thereof  shall  be  paid  to  Sublandlord  within  five  (5)  days  after  delivery'  to  Subtenant  of 
bills  therefor. 

16.4.  No  Limitation  on  Indemnities.  Subtenant's  compliance  with  the  provisions  of 
this  Section  shall  in  no  way  relieve  or  decrease  Subtenant's  indemnification  obligations  herein  or 
any  of  Subtenant's  other  obligations  or  liabilities  under  this  Sublease. 

16.5.  Lapse  of  Insurance.  Notwithstanding  anything  to  the  contrary  in  this  Sublease, 
Sublandlord  may  elect  in  Sublandlord’s  sole  and  absolute  discretion  to  terminate  this  Sublease 
upon  the  lapse  of  any  required  insurance  coverage  by  written  notice  to  Subtenant. 

16.6.  Subtenant's  Personal  Property.  Subtenant  shall  be  responsible,  at  its  election 
and  expense,  for  separately  insuring  Subtenant's  Personal  Property. 


17.  ACCESS  BY  SUBLANDLORD 


17.1.  Access  to  Premises  by  Sublandlord. 


(a)  General  Access.  Sublandlord  reserves  for  itself  and  Sublandlord’s 
Agents,  the  right  to  enter  the  Premises  and  any  portion  thereof  at  all  reasonable  times  upon  not 
less  than  twenty-four  (24)  hours  oral  or  written  notice  to  Subtenant  (except  in  the  event  of  an 
emergency)  for  any  purpose. 

(b)  Emergency  Access.  In  the  event  of  any  emergency,  as  determined  by 
Sublandlord,  Sublandlord  may,  at  its  sole  option  and  without  notice,  enter  the  Premises  and  alter 
or  remove  any  Alterations  or  Subtenant's  Personal  Property  on  or  about  the  Premises. 

Sublandlord  shall  have  the  right  to  use  any  and  all  means  Sublandlord  considers  appropriate  to 
gain  access  to  any  portion  of  the  Premises  in  an  emergency.  In  such  case,  Sublandlord  shall  not 
be  responsible  for  any  damage  or  injury  to  any  such  property,  nor  for  the  replacement  of  any  such 
property  and  any  such  emergency  entry  shall  not  be  deemed  to  be  a forcible  or  unlawful  entry 
onto  or  a detainer  of,  the  Premises,  or  an  eviction,  actual  or  constructive,  of  Subtenant  from  the 
Premises  or  any  portion  thereof. 

(c)  No  Liability  . Sublandlord  shall  not  be  liable  in  any  manner,  and 
Subtenant  hereby  waives  any  claims,  for  any  inconvenience,  disturbance,  loss  of  business, 
nuisance  or  other  damage  arising  out  of  Sublandlord's  entry  onto  the  Premises,  except  damage 
resulting  directly  and  exclusively  from  the  gross  negligence  or  willful  misconduct  of  Sublandlord 
or  Sublandlord’s  Agents  and  not  contributed  to  by  the  acts,  omissions  or  negligence  of 
Subtenant,  Subtenant’s  Agents  or  Subtenant’s  Invitees. 

17.2.  Access  to  Premises  by  Master  Landlord.  Subtenant  acknowledges  and  agrees 
that  Master  Landlord  shall  have  all  of  the  rights  of  access  to  the  Premises  described  in  the  Master 
License. 

18.  SURRENDER 

18.1.  Surrender  of  the  Premises.  Upon  the  termination  of  this  Sublease,  Subtenant 
shall  surrender  to  Sublandlord  the  Premises  in  good  condition,  ordinary  wear  and  tear  excepted, 
and  free  and  clear  of  all  liens,  easements  and  other  Encumbrances  created  or  suffered  by,  through 
or  under  Subtenant.  On  or  before  any  termination  hereof,  Subtenant  shall,  at  its  sole  cost, 
remove  any  and  all  of  Subtenant's  Personal  Property  from  the  Premises  and  demolish  and  remove 
any  and  all  Alterations  from  the  Premises  (except  for  any  Alterations  that  Sublandlord  agrees  are 
to  remain  part  of  the  Premises  pursuant  to  the  provisions  of  Section  7.4  above).  In  addition, 
Subtenant  shall,  at  its  sole  expense,  repair  any  damage  to  the  Premises  resulting  from  the  removal 
of  any  such  items  and  restore  the  Premises  to  their  condition  immediately  prior  to  the  presence  of 


any  Alterations.  In  connection  therewith,  Subtenant  shall  obtain  any  and  all  necessary  permits 
and  approvals,  including,  without  limitation,  any  environmental  permits,  and  execute  any 
manifests  or  other  documents  necessary  to  complete  the  demolition,  removal  or  restoration  work 
required  hereunder.  Subtenant's  obligations  under  this  Section  shall  survive  the  termination  of 
this  Sublease.  Any  items  of  Subtenant's  Personal  Property  remaining  on  or  about  the  Premises 
after  the  termination  of  this  Sublease  may,  at  Sublandlord's  option  and  after  thirty  (30)  days 
written  notice  to  Subtenant,  be  deemed  abandoned  and  in  such  case  Sublandlord  may  dispose  of 
such  property  in  accordance  with  Section  1980  et  seq.  of  the  California  Civil  Code  or  in  any 
other  manner  allowed  by  Law. 

If  Subtenant  fails  to  surrender  the  Premises  to  Sublandlord  upon  the  termination  of  this 
Sublease  as  required  by  this  Section,  Subtenant  shall  Indemnify  Sublandlord  against  all  Losses 
resulting  therefrom,  including,  without  limitation,  Losses  made  by  a succeeding  Subtenant 
resulting  from  Subtenant's  failure  to  surrender  the  Premises. 

19.  HAZARDOUS  MATERIALS 

19.1.  No  Hazardous  Materials.  Subtenant  covenants  and  agrees  that  neither  Subtenant 
nor  any  of  Subtenant’s  Agents  or  Subtenant's  Invitees  shall  cause  or  permit  any  material  that, 
because  of  its  quantity,  concentration  or  physical  or  chemical  characteristics,  is  deemed  by  any 
federal,  state  or  local  governmental  authority  to  pose  a present  or  potential  hazard  to  human 
health  or  safety  or  to  the  environment,  including,  without  limitation,  any  material  or  substance 
defined  as  a "hazardous  substance,"  or  "pollutant"  or  "contaminant"  pursuant  to  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  of  1980  ("CERCLA", 
also  commonly  known  as  the  "Superfund"  law),  as  amended,  (42  U.S.C.  Sections  9601  et  seq.)  or 
pursuant  to  Section  25281  of  the  California  Health  & Safety  Code;  any  "hazardous  waste"  listed 
pursuant  to  Section  25140  of  the  California  Health  & Safety  Code;  any  asbestos  and  asbestos 
containing  materials  whether  or  not  such  materials  are  part  of  the  structure  of  any  existing 
improvements  on  the  Premises,  or  are  naturally  occurring  substances  on,  in  or  about  the 
Premises;  and  petroleum,  including  crude  oil  or  any  fraction  thereof,  and  natural  gas  or  natural 
gas  liquids  (“Hazardous  Material”)  to  be  brought  upon,  kept,  used,  stored,  generated  or  disposed 
of  in.  on  or  about  the  Premises  or  transported  to  or  from  the  Premises  without  the  prior  written 
approval  of  Sublandlord,  which  approval  may  be  withheld  in  Sublandlord's  sole  and  absolute 
discretion.  Subtenant  shall  immediately  notify  Sublandlord  if  and  when  Subtenant  learns  or  has 
reason  to  believe  there  has  been  any  release  of  Hazardous  Material  in,  on  or  about  the  Premises  . 
Sublandlord  may  from  time  to  time  request  Subtenant  to  provide  adequate  information  for 
Sublandlord  to  determine  that  any  Hazardous  Material  permitted  hereunder  is  being  handled  in 
compliance  with  all  applicable  federal,  state  or  local  Laws  or  policies  relating  to  Hazardous 
Material  (including,  without  limitation,  its  use,  handling,  transportation,  production,  disposal, 
discharge  or  storage)  or  to  human  health  and  safety,  industrial  hygiene  or  environmental 
conditions  in,  on,  under  or  about  the  Premises  and  any  other  property,  including,  without 
limitation,  soil,  air  and  groundwater  conditions  ("Environmental  Laws”),  and  Subtenant  shall 


promptly  provide  all  such  information.  Sublandlord  and  Sublandlord’s  Agents  shall  have  the 
right  to  inspect  the  Premises  for  Hazardous  Material  and  compliance  with  the  provisions  hereof 
at  all  reasonable  times  upon  reasonable  advance  oral  or  written  notice  to  Subtenant  (except  in  the 
event  of  an  emergency).  Without  limiting  the  foregoing,  Subtenant  acknowledges  and  agrees  that 
it  shall  be  bound  by  and  will  comply  with  the  environmental  protection  provisions  provided  for 
in  the  Master  License. 

19.2.  Subtenant's  Environmental  Indemnity.  If  Subtenant  breaches  any  of  its 
obligations  contained  in  Section  19.1  above,  or,  if  any  act  or  omission  or  negligence  of  Subtenant 
or  any  of  Subtenant’s  Agents  or  Subtenant’s  Invitees  results  in  any  spilling,  leaking,  pumping, 
pouring,  emitting,  discharging,  injecting,  escaping,  leeching  or  dumping  (“Release”)  of 
Hazardous  Material  in,  on,  under  or  about  the  Premises  or  the  Property,  without  limiting 
Subtenant's  general  Indemnity  contained  in  Section  15.2  above,  Subtenant,  on  behalf  of  itself  and 
Subtenant’s  Agents,  shall  Indemnify  the  Indemnified  Parties,  and  each  of  them,  from  and  against 
all  any  and  all  enforcement,  investigation,  remediation  or  other  governmental  or  regulatory 
actions,  agreements  or  orders  threatened,  instituted  or  completed  pursuant  to  any  Environmental 
Laws  together  with  any  and  all  Losses  made  or  threatened  by  any  third  party  against  Sublandlord, 
Sublandlord’s  Agents,  or  the  Premises,  relating  to  damage,  contribution,  cost  recovery 
compensation,  loss  or  injury  resulting  from  the  presence,  Release  or  discharge  of  any  Hazardous 
Materials,  including,  without  limitation,  Losses  based  in  common  law,  investigation  and 
remediation  costs,  fines,  natural  resource  damages,  damages  for  decrease  in  value  of  the 
Premises,  the  loss  or  restriction  of  the  use  or  any  amenity  of  the  Premises  and  attorneys'  fees  and 
consultants'  fees  and  experts'  fees  and  costs  (“Hazardous  Materials  Claims”)  arising  during  or 
after  the  Term  of  this  Sublease  and  relating  to  such  Release.  The  foregoing  Indemnity  includes, 
without  limitation,  all  costs  associated  with  the  investigation  and  remediation  of  Hazardous 
Material  and  with  the  restoration  of  the  Premises  or  the  Property  to  its  prior  condition  including, 
without  limitation,  fines  and  penalties  imposed  by  regulatory  agencies,  natural  resource  damages 
and  losses,  and  revegetation  of  the  Premises  or  other  Sublandlord  property.  Without  limiting  the 
foregoing,  if  Subtenant  or  any  of  Subtenant's  Agents  or  Subtenant’s  Invitees,  causes  or  permits 
the  Release  of  any  Hazardous  Materials  in,  on,  under  or  about  the  Premises  or  the  Property, 
Subtenant  shall,  immediately,  at  no  expense  to  Sublandlord,  take  any  and  all  appropriate  actions 
to  return  the  Premises  or  other  Sublandlord  property  affected  thereby  to  the  condition  existing 
prior  to  such  Release  and  otherwise  investigate  and  remediate  the  Release  in  accordance  with  all 
Environmental  Laws.  Subtenant  shall  provide  Sublandlord  with  written  notice  of  and  afford 
Sublandlord  a full  opportunity  to  participate  in  any  discussions  with  governmental  regulatory- 
agencies  regarding  any  settlement  agreement,  cleanup  or  abatement  agreement,  consent  decree, 
permit,  approvals,  or  other  compromise  or  proceeding  involving  Hazardous  Material. 

19.3.  Acknowledgment  of  Receipt  of  EBS  and  FOSL  Reports.  Subtenant  hereby 
acknowledges  for  itself  and  Subtenant’s  Agents  that,  prior  to  the  execution  of  this  Sublease,  it 
has  received  and  reviewed  the  Environmental  Baseline  Survey  (“EBS”)  and  the  Finding  of 
Suitability  to  Lease  ("FOSL”)  described  in  the  Master  License. 


20.  GENERAL  PROVISIONS 


20. 1 . Notices.  Except  as  otherwise  expressly  provided  in  this  Sublease,  any  notice 
given  hereunder  shall  be  effective  only  in  writing  and  given  by  delivering  the  notice  in  person,  or 
by  sending  it  first  class  mail  or  certified  mail  with  a return  receipt  requested  or  reliable 
commercial  overnight  courier,  return  receipt  requested,  with  postage  prepaid  as  follows: 

Notice  Address  of  Sublandlord  Treasure  Island  Development  Authority 
Treasure  Island  Project  Office 
401  Palm  Avenue 
Building  1,  Room  237 
Treasure  Island 
Attn:  Executive  Director 
Fax  No.:  415-274-0662 

with  a copy  to:  Office  of  the  City  Attorney 

Fox  Plaza 

1390  Market  Street,  6th  Floor 
San  Francisco,  CA  94102 
Attn:  Michael  S.  Cohen 
Fax  No.:  (415)  554-3808 


Notice  Address  of  Subtenant:  San  Francisco  Little  League 

P.O.  Box  426995 
San  Francisco,  CA  94142 
Attn:  Jesse  Tepper 

Notice  Address  of  Master  Landlord:  Commanding  Officer  (Code  24) 

Engineering  Field  Activity  West 
Naval  Facilities  Engineering  Command 
900  Commodore  Drive 
San  Bruno,  California  94066 

Any  Party  hereunder  may  designate  a new  address  for  notice  purposes  hereunder  at  least  ten  (10) 
days  prior  to  the  effective  date  of  such  change.  Any  notice  hereunder  shall  be  deemed  to  have 
been  given  two  (2)  days  after  the  date  when  it  is  mailed  if  sent  by  first  class  or  certified  mail,  one 
day  after  the  date  it  is  made,  if  sent  by  commercial  overnight  carrier,  or  upon  the  date  personal 
delivery  is  made,  and  any  refusal  by  either  Party  to  accept  the  attempted  deliver}'  of  any  notice,  if 
such  attempted  delivery  is  in  compliance  with  this  Section  20.1  and  applicable  Laws,  shall  be 
deemed  receipt  of  such  notice.. 


20.2.  No  Implied  Waiver.  No  failure  by  Sublandlord  to  insist  upon  the  strict 
performance  of  any  obligation  of  Subtenant  under  this  Sublease  or  to  exercise  any  right,  power  or 
remedy  arising  out  of  a breach  thereof,  irrespective  of  the  length  of  time  for  which  such  failure 
continues,  no  acceptance  of  full  or  partial  payment  for  any  sums  due  hereunder  during  the 
continuance  of  any  such  breach,  and  no  acceptance  of  the  keys  to  or  possession  of  the  Premises 
prior  to  the  expiration  of  the  Term  by  any  Agent  of  Sublandlord,  shall  constitute  a waiver  of  such 
breach  or  of  Sublandlord's  right  to  demand  strict  compliance  with  such  term,  covenant  or 
condition  or  operate  as  a surrender  of  this  Sublease.  No  express  written  waiver  of  any  default  or 
the  performance  of  any  provision  hereof  shall  affect  any  other  default  or  performance,  or  cover 
any  other  period  of  time,  other  than  the  default,  performance  or  period  of  time  specified  in  such 
express  waiver.  One  or  more  written  waivers  of  a default  or  the  performance  of  any  provision 
hereof  shall  not  be  deemed  to  be  a waiver  of  a subsequent  default  or  performance.  The  consent 
of  Sublandlord  given  in  any  instance  under  the  terms  of  this  Sublease  shall  not  relieve  Subtenant 
of  any  obligation  to  secure  the  consent  of  Sublandlord  in  any  other  or  future  instance  under  the 
terms  of  this  Sublease. 

20.3.  Amendments.  Neither  this  Sublease  nor  any  term  or  provisions  hereof  may  be 
changed,  waived,  discharged  or  terminated,  except  by  a written  instrument  signed  by  the  Parties 
hereto. 


20.4.  Authority.  If  Subtenant  signs  as  a corporation,  a partnership  or  a limited  liability 
company,  each  of  the  persons  executing  this  Sublease  on  behalf  of  Subtenant  does  hereby 
covenant  and  warrant  that  Subtenant  is  a duly  authorized  and  existing  entity,  that  Subtenant  has 
and  is  qualified  to  do  business  in  California,  that  Subtenant  has  full  right  and  authority  to  enter 
into  this  Sublease,  and  that  each  and  all  of  the  persons  signing  on  behalf  of  Subtenant  are 
authorized  to  do  so.  Upon  Sublandlord’s  request,  Subtenant  shall  provide  Sublandlord  with 
evidence  reasonably  satisfactory  to  Sublandlord  confirming  the  foregoing  representations  and 
warranties.  Without  limiting  the  generality  of  the  foregoing,  Subtenant  represents  and  warrants 
that  it  has  full  power  to  make  the  waivers  and  releases  , indemnities  and  the  disclosure  set  forth 
herein,  and  that  it  has  received  independent  legal  advice  from  its  attorney  as  to  the  advisability  of 
entering  into  a sublease  containing  those  provisions  and  their  legal  effect. 

20.5.  Joint  and  Several  Obligations.  The  word  "Subtenant"  as  used  herein  shall 
include  the  plural  as  well  as  the  singular.  If  there  is  more  than  one  Subtenant,  the  obligations  and 
liabilities  under  this  Sublease  imposed  on  Subtenant  shall  be  joint  and  several. 

20.6.  Interpretation  of  Sublease.  The  captions  preceding  the  articles  and  sections  of 
this  Sublease  and  in  the  table  of  contents  have  been  inserted  for  convenience  of  reference  only 
and  such  captions  shall  in  no  way  define  or  limit  the  scope  or  intent  of  any  provision  of  this 
Sublease.  This  Sublease  has  been  negotiated  at  arm's  length  and  between  persons  sophisticated 
and  knowledgeable  in  the  matters  dealt  with  herein  and  shall  be  interpreted  to  achieve  the  intents 


and  purposes  of  the  Parties,  without  any  presumption  against  the  party  responsible  for  drafting 
any  part  of  this  Sublease.  Provisions  in  this  Sublease  relating  to  number  of  days  shall  be  calendar 
days,  unless  otherwise  specified,  provided  that  if  the  last  day  of  any  period  to  give  notice,  reply  to 
a notice  or  to  undertake  any  other  action  occurs  on  a Saturday,  Sunday  or  a bank  or  Sublandlord 
holiday,  then  the  last  day  for  undertaking  the  action  or  giving  or  replying  to  the  notice  shall  be 
the  next  succeeding  business  day.  Use  of  the  word  "including"  or  similar  words  shall  not  be 
construed  to  limit  any  general  term,  statement  or  other  matter  in  this  Sublease,  whether  or  not 
language  of  non-limitation,  such  as  "without  limitation"  or  similar  words,  are  used.  Unless 
otherwise  provided  herein,  whenever  the  consent  of  Sublandlord  is  required  to  be  obtained  by 
Subtenant  hereunder,  Sublandlord  may  give  or  withhold  such  consent  in  its  sole  and  absolute 
discretion. 

20.7.  Successors  and  Assigns.  Subject  to  the  provisions  of  Section  1 3,  the  terms, 
covenants  and  conditions  contained  in  this  Sublease  shall  bind  and  inure  to  the  benefit  of 
Sublandlord  and  Subtenant  and,  except  as  otherwise  provided  herein,  their  personal 
representatives  and  successors  and  assigns;  provided,  however,  that  upon  any  transfer  by 
Sublandlord  (or  by  any  subsequent  Sublandlord)  of  its  interest  in  the  Premises  as  lessee, 
including  any  transfer  by  operation  of  Law,  Sublandlord  (or  any  subsequent  Sublandlord)  shall  be 
relieved  from  all  subsequent  obligations  and  liabilities  arising  under  this  Sublease  subsequent  to 
such  transfer. 

20.8.  Brokers.  Neither  party  has  had  any  contact  or  dealings  regarding  the  leasing  of 
the  Premises,  or  any  communication  in  connection  therewith,  through  any  licensed  real  estate 
broker  or  other  person  who  could  claim  a right  to  a commission  or  finder's  fee  in  connection  with 
the  Sublease  contemplated  herein.  In  the  event  that  any  broker  or  finder  perfects  a claim  for  a 
commission  or  finder's  fee  based  upon  any  such  contact,  dealings  or  communication,  the  party 
through  whom  the  broker  or  finder  makes  a claim  shall  be  responsible  for  such  commission  or 
fee  and  shall  Indemnify  the  other  party  from  any  and  all  Losses  incurred  by  the  indemnified  party 
in  defending  against  the  same.  The  provisions  of  this  Section  shall  survive  any  termination  of 
this  Sublease. 

20.9.  Severability.  If  any  provision  of  this  Sublease  or  the  application  thereof  to  any 
person,  entity  or  circumstance  shall,  to  any  extent,  be  invalid  or  unenforceable,  the  remainder  of 
this  Sublease,  or  the  application  of  such  provision  to  persons,  entities  or  circumstances  other  than 
those  as  to  which  it  is  invalid  or  unenforceable,  shall  not  be  affected  thereby,  and  each  other 
provision  of  this  Sublease  shall  be  valid  and  be  enforceable  to  the  fullest  extent  permitted  by 
Law. 


20.10.  Governing  Law.  This  Sublease  shall  be  construed  and  enforced  in  accordance 
with  the  Laws  of  the  State  of  California  and  the  federal  government. 

20.1 1.  Kntire  Agreement.  This  instrument  {including  the  exhibits  hereto,  which  are 


made  a part  of  this  Sublease)  contains  the  entire  agreement  between  the  Parties  and  supersedes  al 
prior  written  or  oral  negotiations,  discussions,  understandings  and  agreements.  The  Parties 
further  intend  that  this  Sublease  shall  constitute  the  complete  and  exclusive  statement  of  its  terms 
and  that  no  extrinsic  evidence  whatsoever  (including  prior  drafts  of  this  Sublease  and  any 
changes  therefrom)  may  be  introduced  in  any  judicial,  administrative  or  other  legal  proceeding 
involving  this  Sublease.  Subtenant  hereby  acknowledges  that  neither  Sublandlord  nor 
Sublandlord's  Agents  have  made  any  representations  or  warranties  with  respect  to  the  Premises 
or  this  Sublease  except  as  expressly  set  forth  herein,  and  no  rights,  easements  or  licenses  are  or 
shall  be  acquired  by  Subtenant  by  implication  or  otherwise  unless  expressly  set  forth  herein. 

20.12.  Attorneys'  Fees.  In  the  event  that  either  Sublandlord  or  Subtenant  fails  to 
perform  any  of  its  obligations  under  this  Sublease  or  in  the  event  a dispute  arises  concerning  the 
meaning  or  interpretation  of  any  provision  of  this  Sublease,  the  defaulting  party  or  the  party  not 
prevailing  in  such  dispute,  as  the  case  may  be,  shall  pay  any  and  all  costs  and  expenses  incurred 
by  the  other  party  in  enforcing  or  establishing  its  rights  hereunder  (whether  or  not  such  action  is 
prosecuted  to  judgment),  including,  without  limitation,  court  costs  and  reasonable  attorneys'  fees. 

20.13.  Time  of  Essence.  Time  is  of  the  essence  with  respect  to  all  provisions  of  this 
Sublease  in  which  a definite  time  for  performance  is  specified. 

20.14.  Cumulative  Remedies.  All  rights  and  remedies  of  either  party  hereto  set  forth  in 
this  Sublease  shall  be  cumulative,  except  as  may  otherwise  be  provided  herein. 

20.15.  Surv  ival  of  Indemnities.  Termination  of  this  Sublease  shall  not  affect  the  right 
of  either  party  to  enforce  any  and  all  indemnities  and  representations  and  warranties  given  or 
made  to  the  other  party  under  this  Sublease,  nor  shall  it  affect  any  provision  of  this  Sublease  that 
expressly  states  it  shall  survive  termination  hereof.  Subtenant  specifically  acknowledges  and 
agrees  that,  with  respect  to  each  of  the  indemnities  contained  in  this  Sublease,  Subtenant  has  an 
immediate  and  independent  obligation  to  defend  Sublandlord  and  the  other  Indemnified  Parties 
from  any  claim  which  actually  or  potentially  falls  within  the  indemnity  provision  even  if  such 
allegation  is  or  may  be  groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such 
claim  is  tendered  to  Subtenant  by  Sublandlord  and  continues  at  all  times  thereafter. 

20.16.  Relationship  of  Parties.  Sublandlord  is  not,  and  none  of  the  provisions  in  this 
Sublease  shall  be  deemed  to  render  Sublandlord,  a partner  in  Subtenant's  business,  or  joint 
venturer  or  member  in  any  joint  enterprise  with  Subtenant.  This  Sublease  is  not  intended  nor 
shall  it  be  construed  to  create  any  third  party  beneficiary  rights  in  any  third  party,  unless 
otherwise  expressly  provided.  The  granting  of  this  Sublease  by  Sublandlord  does  not  constitute 
authorization  or  approval  by  Sublandlord  of  any  activity  conducted  by  Subtenant  on,  in  or 
relating  to  the  Premises. 

20.17.  Recording.  Subtenant  agrees  that  it  shall  not  record  this  Sublease  nor  any 


memorandum  or  short  form  hereof  in  the  official  records  of  any  county. 


20.18.  Non-Liability  of  Indemnified  Parties’  officials,  employees  and  Agents.  No 

elective  or  appointive  board,  commission,  member,  officer  or  employee  of  any  of  the 
Indemnified  Parties  shall  be  personally  liable  to  Subtenant,  its  successors  and  assigns,  in  the 
event  of  any  default  or  breach  by  Sublandlord  or  for  any  amount  which  may  become  due  to 
Subtenant,  its  successors  and  assigns,  or  for  any  obligation  of  Sublandlord  under  this  Agreement. 

20.19.  No  Discrimination.  Subtenant  shall  comply  with  the  non-discrimination 
provisions  of  the  Master  License,  including,  without  limitation,  posting  all  notices  required 
therein. 


20.20.  Counterparts.  This  Sublease  may  be  executed  in  two  or  more  counterparts,  each 
of  which  shall  be  deemed  an  original,  but  all  of  which  taken  together  shall  constitute  one  and  the 
same  instrument. 

20.21.  Master  Landlord’s  Consent.  This  Sublease  is  expressly  conditioned  upon 
receipt  of  the  written  consent  of  Master  Landlord 

21.  SPECIAL  PROVISIONS 

21.1.  Signs.  Subtenant  agrees  that  it  will  not  erect  or  maintain,  or  permit  to  be  erected 
or  maintained,  any  signs,  notices  or  graphics  upon  or  about  the  Premises  which  are  visible  in  or 
from  public  corridors  or  other  portions  of  any  common  areas  of  the  Premises  or  from  the  exterior 
of  the  Premises,  without  Sublandlord's  prior  written  consent,  which  shall  not  be  unreasonably 
withheld  or  delayed. 

21.2.  Non-Discrimination. 

(a)  Covenant  Not  to  Discriminate.  In  the  performance  of  this  Sublease,  Subtenant 
covenants  and  agrees  not  to  discriminate  on  the  basis  of  the  fact  or  perception  of  a person’s  race, 
color,  creed,  religion,  national  origin,  ancestry,  age,  sex,  sexual  orientation,  gender  identity, 
domestic  partner  status,  marital  status,  disability  or  Acquired  Immune  Deficiency  Syndrome  or 
HIV  status  (AIDS/HIV  status)  against  any  employee  of,  any  City  employee  working  with,  or 
applicant  for  employment  with,  Subtenant  in  any  of  Subtenant's  operations  within  the  United 
States,  or  against  any  person  seeking  accommodations,  advantages,  facilities,  privileges,  services, 
or  membership  in  all  business,  social,  or  other  establishments  or  organizations  operated  by 
Subtenant. 

(b)  Subleases  and  Other  Subcontracts.  Subtenant  shall  include  in  all  Subleases  and 
other  subcontracts  relating  to  the  Premises  a non-discrimination  clause  applicable  to  such 
Subtenant  or  other  subcontractor  in  substantially  the  form  of  subsection  (a)  above.  In  addition, 


Subtenant  shall  incorporate  by  reference  in  all  subleases  and  other  subcontracts  the  provisions  of 
Sections  12B.2(a),  12B.2(c)-(k),  and  12C.3  of  the  San  Francisco  Administrative  Code  and  shall 
require  all  Subtenants  and  other  subcontractors  to  comply  with  such  provisions.  Subtenant’s 
failure  to  comply  with  the  obligations  in  this  subsection  shall  constitute  a material  breach  of  this 
Sublease. 

(c)  Non-Discrimination  in  Benefits.  Subtenant  does  not  as  of  the  date  of  this 
Sublease  and  will  not  during  the  Term,  in  any  of  its  operations  in  San  Francisco  or  where  the 
work  is  being  performed  for  the  City  or  elsewhere  within  the  United  States,  discriminate  in  the 
provision  of  bereavement  leave,  family  medical  leave,  health  benefits,  membership  or 
membership  discounts,  moving  expenses,  pension  and  retirement  benefits  or  travel  benefits,  as 
well  as  any  benefits  other  than  the  benefits  specified  above,  between  employees  with  domestic 
partners  and  employees  with  spouses,  and/or  between  the  domestic  partners  and  spouses  of  such 
employees,  where  the  domestic  partnership  has  been  registered  with  a governmental  entity 
pursuant  to  state  or  local  law  authorizing  such  registration,  subject  to  the  conditions  set  forth  in 
Section  12B.2(b)  of  the  San  Francisco  Administrative  Code. 

(d)  HRC  Form.  Subtenant  shall  execute  the  “Chapter  12B  Declaration: 
Nondiscrimination  in  Contracts  and  Benefits”  form  (Form  HRC-12B-101)  with  supporting 
documentation  and  secure  the  approval  of  the  form  by  the  San  Francisco  Human  Rights 
Commission  (the  “HRC”). 

(e)  Incorporation  of  Administrative  Code  Provisions  by  Reference.  The  provisions  of 
Chapters  12B  and  12C  of  the  San  Francisco  Administrative  Code  relating  to  non-discrimination 
by  parties  contracting  for  the  lease  of  City  property  are  incorporated  in  this  Section  by  reference 
and  made  a part  of  this  Agreement  as  though  fully  set  forth  herein.  Subtenant  shall  comply  fully 
with  and  be  bound  by  all  of  the  provisions  that  apply  to  this  Sublease  under  such  Chapters  of  the 
Administrative  Code,  including  but  not  limited  to  the  remedies  provided  in  such  Chapters. 
Without  limiting  the  foregoing.  Subtenant  understands  that  pursuant  to  Section  12B.2(h)  of  the 
San  Francisco  Administrative  Code,  a penalty  of  $50  for  each  person  for  each  calendar  day 
during  which  such  person  was  discriminated  against  in  violation  of  the  provisions  of  this 
Sublease  may  be  assessed  against  Subtenant  and/or  deducted  from  any  payments  due  Subtenant. 

21.3.  No  Relocation  Assistance;  Waiver  of  Claims.  Subtenant  acknowledges  that  it 
will  not  be  a displaced  person  at  the  time  this  Sublease  is  terminated  or  expires  by  its  own  terms, 
and  Subtenant  fully  RELEASES.  WAIVES  AND  DISCHARGES  forever  any  and  all  Claims 
against,  and  covenants  not  to  sue.  Sublandlord,  its  departments,  commissions,  officers,  directors 
and  employees,  and  all  persons  acting  by,  through  or  under  each  of  them,  under  any  laws, 
including,  without  limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  from 
Sublandlord  under  federal  and  state  relocation  assistance  laws  (including,  but  not  limited  to, 
California  Government  Code  Section  7260  et  seq.),  except  as  otherwise  specifically  provided  in 
this  Sublease  with  respect  to  a Taking. 


21.4.  MacBride  Principles  - Northern  Ireland.  The  City  and  Countv  of  San 
Francisco  urges  companies  doing  business  in  Northern  Ireland  to  move  toward  resolving 
employment  inequities  and  encourages  then  to  abide  by  the  MacBride  Principles  as  expressed  in 
San  Francisco  Administrative  Code  Section  12F.1,  et  seq.  The  City  and  County  of  San  Francisco 
also  urges  San  Francisco  companies  to  do  business  with  corporations  that  abide  by  the  MacBride 
Principles.  Subtenant  acknowledges  that  it  has  read  and  understands  the  above  statement  of  the 
City  and  County  of  San  Francisco  concerning  doing  business  in  Northern  Ireland. 

2 1 .5.  Tropical  Hardwood  Ban.  The  City  and  County  of  San  Francisco  urges 
companies  not  to  import,  purchase,  obtain  or  use  for  any  purpose,  any  tropical  hardwood  or 
tropical  hardwood  product. 

21.6.  Conflicts  of  Interest.  Subtenant  states  that  it  is  familiar  with  the  provisions  of 
Section  8.105  and  8.106  of  the  San  Francisco  Charter  and  certifies  that  it  knows  of  no  facts 
which  would  constitute  a violation  of  such  provisions.  Subtenant  further  certifies  that  it  has 
made  a complete  disclosure  to  the  Sublandlord  of  all  facts  bearing  on  any  possible  interests, 
direct  or  indirect,  which  Subtenant  believes  any  officer  or  employee  of  the  Sublandlord  presently 
has  or  will  have  in  this  Sublease  or  in  the  performance  thereof  or  in  any  portion  of  the  profits 
thereof.  Willful  failure  by  Subtenant  to  make  such  disclosure,  if  any,  shall  constitute  grounds  for 
the  Sublandlord's  termination  and  cancellation  of  this  Sublease. 

21.7.  Burma  (Myanmar)  Business  Prohibition.  Subtenant  is  not  the  government  of 
Burma  (Myanmar),  a person  or  business  entity  organized  under  the  laws  of  Burma  (Myanmar)  or 
a “prohibited  person  or  entity”  as  defined  in  Section  12J.2(G)  of  the  San  Francisco 
Administrative  Code.  Sublandlord  reserves  the  right  to  terminate  this  Sublease  for  default  if 
Subtenant  violates  the  terms  of  this  clause.  Chapter  12J  of  the  San  Francisco  Administrative 
Code  is  hereby  incorporated  by  reference  as  though  fully  set  forth  herein.  The  failure  of 
Subtenant  to  comply  with  any  of  its  requirements  shall  be  deemed  a material  breach  of  this 
Sublease.  In  the  event  Subtenant  fails  to  comply  in  good  faith  with  any  of  the  provisions  of 
Chapter  12J  of  the  San  Francisco  Administrative  Code,  Subtenant  shall  be  liable  for  liquidated 
damages  for  each  violation  in  an  amount  equal  to  Subtenant’s  net  profit  under  this  Sublease,  or 
10%  of  the  total  amount  of  the  Sublease,  or  $1,000,  whichever  is  greatest.  Subtenant 
acknowledges  and  agrees  the  liquidated  damages  assessed  shall  be  payable  to  the  Sublandlord 
upon  demand  and  may  be  setoff  against  any  moneys  due  to  the  Subtenant  from  this  Sublease . 

2 1 .8.  Prevailing  Wages  for  Construction  Work.  Subtenant  agrees  that  to  the  extent 
any  person  performing  labor  in  the  construction  of  the  Alterations  required  under  Section  7 
[Alterations]  is  paid  wages  for  such  labor,  such  person  shall  be  paid  not  less  than  the  highest 
prevailing  rate  of  wages  and  that  Subtenant  shall  include,  in  any  contract  for  construction  of  such 
improvements,  a requirement  that  all  persons  performing  labor  under  such  contract  shall  be  paid 
not  less  than  the  highest  prevailing  rate  of  wages  for  the  labor  so  performed.  Subtenant  further 


agrees  that,  as  to  the  construction  of  such  improvements  under  this  Sublease,  Subtenant  shall 
comply  with  all  the  provisions  of  subsection  (b)  of  San  Francisco  Charter  Section  A7.204  and 
Sections  6.33  through  6.45  of  the  San  Francisco  Administrative  Code  that  relate  to  payment  of 
prevailing  wages.  Subtenant  shall  require  any  contractor  to  provide,  and  shall  deliver  to 
Sublandlord  every  two  weeks  during  any  construction  period,  certified  payroll  reports  with 
respect  to  all  persons  performing  labor  in  the  construction  of  any  of  the  required  alterations. 
Notwithstanding  the  foregoing,  Subtenant  shall  not  be  required  to  pay  wages  to  youths/and  or 
adults  performing  labor  on  a volunteer  basis  for  the  San  Francisco  Little  League. 

21.9.  Prohibition  of  Tobacco  Adv  ertising.  Subtenant  acknowledges  and  agrees  that 
no  advertising  of  cigarettes  or  tobacco  products  is  allowed  on  any  real  property  owned  by  or 
under  the  control  of  the  Authority  or  the  City,  including  the  Premises  and  the  Property.  This 
prohibition  includes  the  placement  of  the  name  of  a company  producing  selling  or  distributing 
cigarettes  or  tobacco  products  or  the  name  of  any  cigarette  or  tobacco  product  in  any  promotion 
of  any  event  or  product.  This  prohibition  does  not  apply  to  any  advertisement  sponsored  by  a 
state,  local  or  nonprofit  entity  designed  to  communication  the  health  hazards  of  cigarettes  and 
tobacco  products  or  to  encourage  people  not  to  smoke  or  to  stop  smoking. 

Sublandlord  and  Subtenant  have  executed  this  Sublease  in  triplicate  as  of  the  date  first 
written  above. 


SUBTENANT: 


SUBTENANT: 

San  Francisco  Little  League, 

a 501(c)(3)  non-profit  corporation 


By: 


Its: 


SUBLANDLORD: 


Authority  Project 


Approved  as  to  Form: 


Deputy  City  Attornej 


EXHIBIT  B 


DIAGRAM  OF  THE  PREMISES 


Exhibit  B - Location  of  Little  League  Field  Treasure  Island 
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SECOND  AMENDMENT  TO  SUBLEASE 
between 


THE  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
as  Sublandlord 


and 


THE  SAN  FRANCISCO  LITTLE  LEAGUE 
a non-profit  public  benefit  corporation 
as  Subtenant 


For  the  Sublease  of 


The  Little  League  Field 
at  Former  Naval  Station  Treasure  Island 
San  Francisco,  California 
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SECOND  AMENDMENT  TO  TREASURE  ISLAND  SUBLEASE 


THIS  SECOND  AMENDMENT  TO  SUBLEASE  (the  "Second  Amendment"), 

dated  as  of  this day  of 2002,  is  by  and  between  the  Treasure  Island  Development 

Authority  (“Sublandlord”)  and  the  San  Francisco  Little  League  (“Subtenant’) 

This  Sublease  is  made  with  reference  to  the  following  facts  and  circumstances: 

A.  Subtenant  and  Sublandlord  entered  into  that  certain  sublease,  dated 
January  1,  2000,  and  that  certain  First  Amendment  to  the  sublease  dated  March  14,  2001  for  the 
use  of  the  Little  League  Field  located  on  Treasure  Island,  as  more  particularly  shown  on  the  map 
attached  to  the  Original  Sublease  as  Exhibit  B (the  “Original  Premises”). 

B.  Subtenant  and  Sublandlord  desire  to  amend  the  Sublease  to  extend  the 

term. 


NOW  THEREFORE,  Sublandlord  and  Subtenant  hereby  agree  as  follows: 

1 . Defined  Terms.  Capitalized  terms  not  separately  defined  herein  shall  have  the 
same  meaning  provided  in  the  Original  Sublease. 

2.  Term  of  Sublease.  The  Term  described  in  Section  2 of  the  First  Amendment 
to  the  Original  Sublease  is  hereby  amended  to  terminate  on  March  14,  2003.  Notwithstanding 
the  foregoing,  this  Sublease  shall  automatically  terminate  on  March  14,  2003  (the  “Upset  Date”) 
unless  the  Board  of  Directors  of  the  Sublandlord  approves  a resolution  extending  the  Term  of 
this  Sublease  beyond  the  Upset  Date. 


3.  Terms  and  Conditions  of  Original  Sublease  Remain  in  Force  and  Effect. 
Except  as  specifically  amended  hereby,  the  terms  and  conditions  of  the  Original  Sublease,  as 
amended  by  this  Amendment,  shall  remain  in  full  force  and  effect. 

4.  Counterparts.  This  Amendment  may  be  executed  in  two  or  more  counterparts, 
each  of  which  shall  be  deemed  an  original,  but  all  of  which  taken  together  shall  constitute  one 
and  the  same  instrument. 

Sublandlord  and  Subtenant  have  executed  this  Amendment  as  of  the  date  first  written 


above. 


SUBTENANT: 


SAN  FRANCISCO  LITTLE  LEAGUE 

By: 

Its: 


SUBLANDLORD: 

THE  TREASURE  ISLAND  DEVELOPMENT 
AUTHORITY 

By: 

Annemarie  Conroy 
Its:  Executive  Director 


Approved  as  to  Form: 


Deputy  City  Attorney 
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TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
City  and  County  of  San  Francisco 


Agenda  Item  No.  11 


April  10,  2002 


Subject:  Resolution  authorizing  the  Executive  Director  to  extend  the  sublease  with 

Mr.  Rex  Liu  for  the  Photo  Booth  on  a month-to-month  basis  not  to  exceed 
twelve  months. 

Contact/Phone:  London  Breed,  Development  Specialist  274-0665 

SUMMARY  OF  PROPOSED  ACTION 

The  resolution  authorizes  the  Executive  Director  to  extend  the  month-to-month  sublease 
with  Mr.  Rex  Liu  for  the  use  on  the  Photo  Booth  at  the  entrance  of  Treasure  Island  for  an 
additional  one-year  term. 

DISCUSSION 

On  October  15,  1999,  the  Executive  Director  entered  into  a month-to  month  sublease 
with  Mr.  Liu  for  the  use  of  the  Photo  Booth  as  a retail  shop  for  film,  cameras,  picture 
taking,  souvenirs  (limited),  and  for  no  other  purpose  for  a monthly  base  rent  of  $500.00. 
On  April  12,  2000  and  April  11,  2001,  the  Authority  approved  resolutions  extending  the 
term  for  an  additional  twelve  months.  The  term  of  the  sublease  is  currently  due  to  expire 
on  April  1 5,  2002.  If  approved  by  the  Authority,  the  sublease  will  continue  on  a month- 
to-month  basis  for  one  year,  expiring  on  April  15,  2003.  The  monthly  base  rent  is  $500 
for  the  use  of  the  space.  The  Photo  Booth  is  located  near  the  front  gate  of  Treasure  Island 
serving  tourists  and  visitors  to  the  island. 

RECOMMENDATION 

Staff  recommends  approval  of  the  resolution  authorizing  the  Executive  Director  to 
continue  the  sublease  with  Mr.  Rex  Liu  on  a month-to-month  basis  for  up  to  one  year. 
Further  continuation  of  the  Sublease  beyond  April  15,  2003  would  require  additional 
Authority  approval. 

EXHIBITS 

Original  Sublease  dated  October  15,  1999 


[Continuation  of  Month-to-Month  Sublease  for  the  Photo  Booth] 

RESOLUTION  AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  CONTINUE  THE 
SUBLEASE  WITH  MR.  REX  LIU  ON  A MONTH-TO-MONTH  BASIS  UP  TO  ONE  YEAR 
FOR  THE  USE  AND  OPERATION  OF  THE  PHOTO  BOOTH  ON  TREASURE  ISLAND 

WHEREAS,  former  Naval  Station  Treasure  Island  is  a military  base  located  on  Treasure  Island  and 
Yerba  Buena  Island  (together,  the  "Base"),  which  is  currently  owned  by  the  United  States  of  America 
(“the  Federal  Government”);  and, 

WHEREAS,  the  Base  was  selected  for  closure  and  disposition  by  the  Base  Realignment  and  Closure 
Commission  in  1993,  acting  under  Public  Law  101-510,  and  its  subsequent  amendments;  and, 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  passed  Resolution  No.  380-97,  authorizing  the 
Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit  corporation  known  as  the 
Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a single  entity  focused  on  the 
planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and  conversion  of  the  Base  for  the  public 
interest,  convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City  and  County  of  San 
Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section  33492.5  of 
the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the  Statutes  of  1968 
(the  “Act”),  the  California  Legislature  (i)  designated  the  Authority  as  a redevelopment  agency  under  the 
California  Redevelopment  Law  with  authority  over  the  Base  upon  approval  of  the  City’s  Board  of 
Supervisors,  and  (ii)  with  respect  to  those  portions  of  the  Base  which  are  subject  to  Tidelands  Trust, 
vested  in  the  Authority  the  authority  to  administer  the  public  trust  for  commerce,  navigation  and 
fisheries  as  to  such  property;  and 

WHEREAS,  The  Tidelands  Trust  prohibits  the  sale  of  trust  property  into  private  ownership,  generally 
requires  that  Tidelands  Trust  property  be  accessible  to  the  public  and  encourages  public-oriented  uses 
of  Tidelands  Trust  property  that,  among  other  things,  attract  people  to  the  waterfront,  promote  public 
recreation,  protect  habitat  and  preserve  open  space;  and 
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WHEREAS,  According  to  the  Sections  10  and  12  of  the  Authority’s  Rules  and  Procedures  for  Transfer 
of  Real  Property,  adopted  March  11,  1998,  the  Executive  Director  may  enter  into  month-to-month  or 
shorter  term  leases,  licenses  or  subleases  for  a cumulative  term  of  no  more  than  six  months  without 
competitive  bidding  or  the  separate  approval  of  the  Authority;  and 

WHEREAS,  the  Photo  Booth  is  an  amenity  to  Treasure  Island,  tourists,  and  visitors;  and 

WHEREAS,  On  October  15,  1999,  the  Executive  Director  entered  into  a month-to-month  sublease  with 
Mr.  Rex  Liu  for  use  of  the  Photo  as  a retail  shop  for  film,  camera,  picture-taking,  and  souvenirs  at  $500 
per  month  as  the  base  rent;  and 

WHEREAS,  On  April  12,  2000  and  April  11,  2001,  the  Authority  approved  continuation  of  the 
sublease  for  an  additional  twelve  months;  and 

WHEREAS,  Mr.  Liu  wishes  to  continue  to  use  the  Photo  Booth  until  April  15,  2003  for  a retail  shop; 
now  therefore  be  it 

RESOLVED,  That  the  Authority  hereby  authorizes  the  Executive  Director  to  continue  the  term  of  the 
sublease  on  a month-to-month  basis  until  April  15,  2003;  and  be  it 

FURTHER  RESOLVED,  That  Authority  approval  shall  be  required  to  further  extend  the  term  of  the 
sublease  beyond  April  15,  2003. 


CERTIFICATE  OF  SECRETARY 

/ hereby  certify  that  I am  the  duly  elected  and  acting  secretary  of  the  Treasure 
Island  Development  Authority,  a California  nonprofit  public  benefit  corporation,  and 
that  the  above  Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of 
the  Authority  at  the  Properly  noticed  meeting  on  April  10,  2002. 


William  Fazande,  Secretary 
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WHEREAS,  According  to  the  Sections  10  and  12  of  the  Authority’s  Rules  and  Procedures  for  Transfer 
of  Real  Property,  adopted  March  11,  1998,  the  Executive  Director  may  enter  into  month-to-month  or 
shorter  term  leases,  licenses  or  subleases  for  a cumulative  term  of  no  more  than  six  months  without 
competitive  bidding  or  the  separate  approval  of  the  Authority;  and 

WHEREAS,  the  Photo  Booth  is  an  amenity  to  Treasure  Island,  tourists,  and  visitors;  and 

WHEREAS,  On  October  15,  1999,  the  Executive  Director  entered  into  a month-to-month  sublease  with 
Mr.  Rex  Liu  for  use  of  the  Photo  as  a retail  shop  for  film,  camera,  picture-taking,  and  souvenirs  at  $500 
per  month  as  the  base  rent;  and 

WHEREAS,  On  April  12,  2000  and  April  11,  2001,  the  Authority  approved  continuation  of  the 
sublease  for  an  additional  twelve  months;  and 

WHEREAS,  Mr.  Liu  wishes  to  continue  to  use  the  Photo  Booth  until  April  15,  2003  for  a retail  shop; 
now  therefore  be  it 

RESOLVED,  That  the  Authority  hereby  authorizes  the  Executive  Director  to  continue  the  term  of  the 
sublease  on  a month-to-month  basis  until  April  15,  2003;  and  be  it 

FURTHER  RESOLVED,  That  Authority  approval  shall  be  required  to  further  extend  the  term  of  the 
sublease  beyond  April  15,  2003. 


CERTIFICATE  OF  SECRETARY 

/ hereby  certify  that  I am  the  duly  elected  and  acting  secretary  of  the  Treasure 
Island  Development  Authority,  a California  nonprofit  public  benefit  corporation,  and 
that  the  above  Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of 
the  Authority  at  the  Properly  noticed  meeting  on  April  10,  2002. 
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William  Fazande,  Secretary 
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TREASURE  ISLAND  SUBLEASE 


THIS  SUBLEASE  (the  "Sublease"),  dated  as  of  this  October  15,  1999,  is  by  and 
between  the  Treasure  Island  Development  Authority  (“Sublandlord”  ) and  Rex  Liu 
(“Subtenant").  From  time  to  time,  Sublandlord  and  Subtenant  together  shall  be  referred  to  herein 
as  the  “Parties”. 

This  Sublease  is  made  with  reference  to  the  following  facts  and  circumstances: 

A.  The  United  States  of  America,  acting  by  and  through  the  Department  of 
Navy  (“Master  Landlord”)  and  Sublandlord  entered  into  a lease,  dated  September  4,  1998  (the 
“Master  Lease"),  a copy  of  which  is  attached  hereto  as  Exhibit  A,  under  which  the  Master 
Landlord  leased  to  Sublandlord  The  Photo  Booth  (the  "Building”)  located  on  Naval  Station 
Treasure  Island  (the  “Property”). 

B.  Subtenant  desires  to  sublet  The  Photo  Booth  more  particularly  shown  on 
the  map  attached  hereto  as  Exhibit  B (the  “Premises”)  from  Sublandlord  and  Sublandlord  is 
willing  to  sublet  the  Premises  to  Subtenant  on  the  terms  and  conditions  contained  in  this 
Sublease. 


NOW  THEREFORE.  Sublandlord  and  Subtenant  hereby  agree  as  follows: 

1.  PREMISES 

1.1.  Subleased  Premises.  Subject  to  the  terms,  covenants  and  conditions  of  this 
Sublease,  Sublandlord  subleases  to  Subtenant  the  Premises. 

1.2.  As  Is  Condition  of  Premises. 


(a)  Inspection  of  Premises.  Subtenant  represents  and  warrants  that  Subtenant 
has  conducted  a thorough  and  diligent  inspection  and  investigation,  either  independently  or 
through  its  officers,  directors,  employees,  agents,  affiliates,  subsidiaries,  licensees  and 
contractors  . and  their  respective  heirs,  legal  representatives,  successors  and  assigns,  and  each  of 
them,  (“Subtenant's  Agents")  of  the  Premises  and  the  suitability  of  the  Premises  for  Subtenant's 
intended  use.  Subtenant  is  fully  aware  of  the  needs  of  its  operations  and  has  determined,  based 
solely  on  its  own  investigation,  that  the  Premises  are  suitable  for  its  operations  and  intended  uses. 
As  part  of  its  inspection  of  the  Premises,  Subtenant  acknowledges  its  receipt  and  review  of  the 
Seismic  Report  and  the  Structural  Report  referenced  in  Section  1.2(c)  below  and  the  Joint 
Inspection  Report  referenced  in  Section  6 of  the  Master  Lease. 
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(b)  As  Is;  Disclaimer  of  Representations.  Subtenant  acknowledges  and 
agrees  that  the  Premises  are  being  subleased  and  accepted  in  their  "AS  IS,  WITH  ALL_F  AULTS" 
condition,  without  representation  or  warranty  of  any  kind,  and  subject  to  all  applicable  laws, 
statutes,  ordinances,  resolutions,  regulations,  proclamations,  orders  or  decrees  of  any  municipal, 
county,  state  or  federal  government  or  other  governmental  or  regulatory  authority  with 
jurisdiction  over  the  Premises,  or  any  portion  thereof,  whether  currently  in  effect  or  adopted  in 
the  future  and  whether  or  not  in  the  contemplation  of  the  Parties,  including  without  limitation  the 
orders  and  citations  of  any  regulatory  authority  with  jurisdiction  over  life  and  safety  issues 
concerning  the  Premises  (“Laws”)  governing  the  use,  occupancy,  management,  operation  and 
possession  of  the  Premises.  Without  limiting  the  foregoing,  this  Sublease  is  made  subject  to  any 
and  all  covenants,  conditions,  restrictions,  easements  and  other  title  matters  affecting  the 
Premises,  or  any  portion  thereof,  whether  or  not  of  record.  Subtenant  acknowledges  and  agrees 
that  neither  Sublandlord,  the  City  and  County  of  San  Francisco  (“City”),  nor  any  of  their 
respective  officers,  directors,  employees,  agents,  affiliates,  subsidiaries,  licensees  or  contractors  , 
or  their  respective  heirs,  legal  representatives,  successors  and  assigns  (“Sublandlord’s  Agents”) 
have  made,  and  Sublandlord  hereby  disclaims,  any  representations  or  warranties,  express  or 
implied,  concerning  (i)  title  or  survey  matters  affecting  the  Premises,  (ii)  the  physical,  geological, 
seismological  or  environmental  condition  of  the  Premises,  including,  without  limitation,  the 
matters  described  in  the  Seismic  Report  (as  defined  below)  (iii)  the  quality,  nature  or  adequacy  of 
any  utilities  serving  the  Premises,  (iv)  the  feasibility,  cost  or  legality  of  constructing  any 
Alterations  on  the  Premises  if  required  for  Subtenant's  use  and  permitted  under  this  Sublease,  (v) 
the  safety  of  the  Premises,  whether  for  the  use  of  Subtenant  or  any  other  person,  including 
Subtenant’s  Agents  or  Subtenant’s  clients,  customers,  vendors,  invitees,  guests,  members, 
licensees,  assignees  or  subtenants  (“Subtenant’s  Invitees”),  or  (vi)  any  other  matter  whatsoever 
relating  to  the  Premises  or  their  use,  including,  without  limitation,  any  implied  warranties  of 
merchantability  or  fitness  for  a particular  purpose. 

(c)  Seismic  Report  and  Structural  Report.  Without  limiting  Section  1 .2 
(b)  above.  Subtenant  expressly  acknowledges  for  itself  and  Subtenant’s  Agents  that  it  received 
and  read  that  certain  report  dated  August  1995,  entitled  “ Treasure  Island  Reuse  Plan:  Physical 
Characteristics,  Building  and  Infrastructure  Conditions,  ” prepared  for  the  Office  of  Military 
Base  Conversion,  Department  of  City  Planning,  and  the  Redevelopment  Agency  of  the  City  and 
County  of  San  Francisco,  (the  “Seismic  Report”),  a copy  of  the  cover  page  of  which  is  attached 
hereto  as  Exhibit  C.  Subtenant  has  had  an  adequate  opportunity  to  review  the  Seismic  Report 
with  expert  consultants  of  its  own  choosing.  The  Seismic  Report,  among  other  matters,  describes 
the  conditions  of  the  soils  and  the  Building  and  points  out  that  in  the  area  of  the  Property  where 
the  Premises  are  located,  an  earthquake  of  magnitude  7 or  greater  is  likely  to  cause  the  ground 
under  and  around  the  Premises  to  spread  laterally  to  a distance  of  ten  (10)  or  more  feet  and/or 
result  in  other  risks.  In  that  event,  there  is  a significant  risk  that  the  Building  and  any  other 
structures  or  improvements  located  on  or  about  the  Premises,  may  fail  structurally  and  collapse. 

Subtenant  further  expressly  acknowledges  for  itself  and  Subtenant’s  Agents  that  it 
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has  received  and  read  that  certain  Treasure  Island  Study,  Seismic  Evaluation  of  Building  180 
prepared  by  SOH  & Associates,  a copy  of  which  is  attached  hereto  as  Exhibit  D (the  “Structural 
Report”). 

2.  COMPLIANCE  WITH  MASTER  LEASE 

2.1.  Incorporation  bv  Reference.  All  of  the  terms  and  conditions  of  the  Master 
Lease  are  hereby  incorporated  by  reference  into  this  Sublease  as  if  fully  set  forth  herein 

2.2.  Conflict.  If  any  of  the  provisions  of  this  Sublease  conflict  with  any  portion  of  the 
Master  Lease  as  incorporated  herein,  then  the  terms  of  the  Master  Lease  shall  govern. 

2.3.  Compliance  with  Master  Lease.  Subtenant  shall  not  do  or  permit  to  be  done 
anything  which  would  constitute  a violation  or  a breach  of  any  of  the  terms,  conditions  or 
provisions  of  the  Master  Lease  or  which  would  cause  the  Master  Lease  to  be  terminated  or 
forfeited  by  virtue  of  any  rights  of  termination  reserved  by  or  vested  in  the  Master  Landlord. 

2.4.  Automatic  Termination.  If  the  Master  Lease  terminates  for  any  reason 
whatsoever,  this  Sublease  shall  automatically  terminate  and  the  Parties  shall  thereafter  be 
relieved  from  all  liabilities  and  obligations  under  this  Sublease,  except  for  liabilities  and 
obligations  which  expressly  survive  termination  of  this  Sublease.  Subtenant  acknowledges  and 
agrees  that  it  has  reviewed  the  Master  Lease,  is  aware  of  the  circumstances  upon  which  the 
Master  Lease  may  be  terminated  and  hereby  assumes  all  risks  associated  with  the  automatic 
termination  of  this  Sublease  because  of  the  termination  of  the  Master  Lease. 

3.  TERM 

3.1.  Term  of  Sublease.  The  term  of  this  Sublease  shall  commence  on  October  15, 
1999  (the  "Commencement  Date")  and  continue  on  a month-to-month  basis  until  either  party 
elects,  in  its  respective  sole  and  absolute  discretion,  to  terminate  this  Sublease  by  giving  the  other 
party  at  least  thirty  (30)  days  written  notice,  unless  sooner  terminated  pursuant  to  the  terms  of 
this  Sublease. 

4.  RENT 


4.1.  Base  Rent.  Throughout  the  Term,  beginning  on  the  Commencement  Date, 
Subtenant  shall  pay  to  Sublandlord  Five  Hundred  Dollars  ($500.00)  per  month  (the  “Base  Rent”). 
Base  Rent  shall  be  paid  to  the  Sublandlord  without  prior  demand  and  without  any  deduction, 
setoff,  or  counterclaim  whatsoever.  Base  Rent  shall  be  payable  on  or  before  the  first  day  of  each 
month,  in  advance,  at  the  Notice  Address  of  Sublandlord  provided  in  Section  20.1  hereof  or  such 
other  place  as  Sublandlord  may  designate  in  writing.  If  the  Commencement  Date  occurs  on  a 
date  other  than  the  first  day  of  a calendar  month,  or  the  Sublease  terminates  on  a day  other  than 
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the  last  day  of  a calendar  month,  then  the  monthly  payment  of  Rent  for  such  fractional  month 
shall  prorated  based  on  a thirty  (30)  day  month. 

4.2.  Additional  Charges.  In  addition  to  Base  Rent,  Subtenant  shall  pay  any  and  all 
real  property  taxes,  possessory  interest  taxes  and  other  costs,  impositions  and  expenses  related  to 
the  Premises  as  provided  in  Section  4 hereof,  plus  all  other  charges  related  to  the  Premises 
otherwise  payable  by  Subtenant  to  Sublandlord  hereunder,  including,  without  limitation,  all  late 
charges  and  default  interest  attributable  to  late  payments  and/or  defaults  of  Subtenant  hereunder 
and  all  utility  charges  (together,  the  “Additional  Charges”).  Together,  Base  Rent  and  Additional 
Charges  shall  hereinafter  be  referred  to  as  the  “Rent”. 

4.3.  Late  Charge.  If  Subtenant  fails  to  pay  any  Rent  within  ten(l  0)  days  after  the  date 
the  same  is  due  and  payable,  such  unpaid  amount  will  be  subject  to  a late  payment  charge  equal 
to  six  percent  (6%)  of  the  unpaid  amount  in  each  instance.  The  late  payment  charge  has  been 
agreed  upon  by  Sublandlord  and  Subtenant,  after  negotiation,  as  a reasonable  estimate  of  the 
additional  administrative  costs  and  detriment  that  Sublandlord  will  incur  as  a result  of  any  such 
failure  by  Subtenant,  the  actual  costs  thereof  being  extremely  difficult  if  not  impossible  to 
determine.  The  late  payment  charge  constitutes  liquidated  damages  to  compensate  Sublandlord 
for  its  damages  resulting  from  such  failure  to  pay  and  Subtenant  shall  promptly  pay  such  charge 
to  Sublandlord  together  with  such  unpaid  amount. 

4.4.  Default  Interest.  If  any  Rent  is  not  paid  within  ten  (10)  days  following  the  due 
date,  such  unpaid  amount  shall  bear  interest  from  the  due  date  until  paid  at  the  rate  of  the  greater 
of  the  interest  rate  in  effect  which  has  been  established  by  the  Secretary  of  Treasury  pursuant  to 
Public  Law,  as  described  in  Section  33  of  the  Master  Lease.  However,  interest  shall  not  be 
payable  on  late  charges  incurred  by  Subtenant  nor  on  any  amounts  on  which  late  charges  are  paid 
by  Subtenant  to  the  extent  this  interest  would  cause  the  total  interest  to  be  in  excess  of  that  which 
an  individual  is  lawfully  permitted  to  charge.  Payment  of  interest  shall  not  excuse  or  cure  any 
default  by  Subtenant. 

5.  TAXES,  ASSESSMENTS  AND  OTHER  EXPENSES 

5.1.  Taxes  and  Assessments,  Licenses,  Permit  Fees  and  Liens. 

(a)  Payment  Responsibility.  Subtenant  shall  pay  any  and  all  real  and 
personal  property  taxes,  including,  but  not  limited  to,  possessory  interest  taxes,  general  and 
special  assessments,  excises,  licenses,  permit  fees  and  other  charges  and  impositions  of  every 
description  levied  on  or  assessed  against  the  Premises,  any  Alterations,  Subtenant's  Personal 
Property,  or  Subtenant's  use  of  the  Premises  or  any  Alterations  during  the  Term.  Subtenant  shall 
make  all  such  payments  directly  to  the  charging  authority  when  due  and  payable  and  at  least  ten 
(10)  days  prior  to  delinquency.  However,  with  respect  to  real  property  taxes  and  assessments 
levied  on  or  assessed  against  the  Premises  for  which  Sublandlord  receives  the  tax  bill  directly 
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from  the  taxing  authority.  Subtenant  shall  reimburse  Sublandlord  for  payment  of  such  sums 
immediately  upon  demand. 

(b)  Taxability  of  Possessory'  Interest.  Without  limiting  the  foregoing, 

Subtenant  recognizes  and  agrees  that  this  Sublease  may  create  a possessory  interest  subject  to 
property  taxation  and  that  Subtenant  may  be  subject  to  the  payment  of  property  taxes  levied  on 
such  interest. 


(c)  No  Liens.  Subtenant  shall  not  allow  or  suffer  a lien  for  any  taxes  payable 
by  Subtenant  hereunder  to  be  imposed  upon  the  Premises  or  upon  any  equipment  or  other 
property  located  thereon  without  discharging  the  same  as  soon  as  practicable,  and  in  no  event 
subsequent  to  delinquency. 

(d)  Reporting  Information.  Subtenant  agrees  to  provide  such  information  as 
Sublandlord  may  request  to  enable  Sublandlord  to  comply  with  any  possessory  interest  tax 
reporting  requirements  applicable  to  this  Sublease. 

5.2.  Other  Expenses.  This  is  a “triple  net”  Sublease.  Accordingly,  Subtenant  shall  be 

responsible  for  any  and  all  other  charges,  costs  and  expenses  related  to  its  use.  occupancy, 
operation  or  enjoyment  of  the  Premises  or  any  Alterations  permitted  thereon,  including,  without 
limitation,  the  cost  of  any  utilities,  maintenance  or  services  necessary  for  Subtenant's  use.  % 

5.3.  Evidence  of  Payment.  Subtenant  shall,  upon  Sublandlord's  request,  furnish  to 
Sublandlord  within  ten  (10)  days  after  the  date  when  any  charges  are  due  and  payable,  official 
receipts  of  the  appropriate  taxing  authority  or  other  evidence  reasonably  satisfactory  to 
Sublandlord,  evidencing  payment  thereof. 

6.  USE;  COVENANTS  TO  PROTECT  PREMISES 

6.1.  Subtenant's  Permitted  Use.  Subtenant  may  use  the  Premises  for  retail  shop  for 
film,  camera,  picture-taking,  souvenirs  (limited),  and  for  no  other  purpose.  Subtenant  may  not 
park  any  vehicles  outside  the  Premises,  except  to  load  merchandises. 

6.2.  Subtenant's  Access  to  the  Premises.  As  provided  in  Section  30  of  the  Master 
Lease.  Subtenant  will  have  access  to  the  Premises  on  a 24-hour,  seven-days-a-week  basis, 
provided  however.  Subtenant  shall  coordinate  such  access  with  the  local  representative  of  Master 
Landlord. 

6.3.  Rules  and  Regulations.  Subtenant  agrees  to  adhere  to  all  rules  and  regulations 
regarding  the  Premises  attached  hereto  as  Exhibit  E.  and  any  additional  rules  regarding  security, 
ingress,  egress,  safety  and  sanitation  applicable  to  the  Premises  or  the  Property,  as  such  rules  and 
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regulations  may  be  prescribed  by  Master  Landlord  or  Sublandlord  from  time  to  time  and  which 
are  provided  to  Subtenant  in  advance  of  the  enforcement  thereof. 

6.4.  Easements.  This  Sublease  shall  be  subject  to  all  outstanding  easements  and 
rights-of-way  for  location  of  any  type  of  facility  over,  across,  in,  and  upon  the  Premises  or  any 
portion  thereof,  and  to  the  right  of  Master  Landlord  to  grant  such  additional  easements  and 
rights-of-way  over,  across,  in  and  upon  the  Premises  as  Master  Landlord  shall  determine  to  be  in 
the  public  interest  (“Additional  Easements”),  provided  that,  as  provided  in  Section  29  of  the 
Master  Lease,  Master  Landlord  shall  use  its  best  efforts  to  minimize  any  interference  with 
Subtenant’s  operations  hereunder  caused  by  the  granting  of  any  such  Additional  Easements  and 
the  granting  of  such  Additional  Easements  shall  be  conditioned  on  the  assumption  by  the  grantee 
thereof  of  liability  to  Subtenant  for  such  damages  as  Subtenant  shall  suffer  for  property  destroyed 
or  property  rendered  unusable  on  account  of  the  grantee’s  exercise  of  its  rights  thereunder.  There 
is  hereby  reserved  to  the  holders  of  such  Additional  Easements  as  are  presently  outstanding  or 
which  may  hereafter  be  granted,  to  any  workers  officially  engaged  in  the  construction, 
installation,  maintenance,  operation,  repair  or  replacement  of  facilities  located  thereon,  and  to 
any  federal,  state  or  local  official  engaged  in  the  official  inspection  thereof,  such  reasonable 
rights  of  ingress  and  egress  over  the  Premises  as  shall  be  necessary  for  the  performance  of  their 
duties  with  regard  to  such  facilities.  To  the  best  knowledge  of  the  Mayor’s  Treasure  Island 
Project  Office,  there  are  no  existing  Additional  Easements  or  other  encumbrances  which  would 
materially  interfere  with  Subtenant’s  use  of  the  Premises. 

6.5.  No  Interference  with  Navy  Operations.  Subtenant  shall  not  conduct  operations, 
nor  make  any  Alterations  (as  defined  below),  that  would  interfere  with  or  otherwise  restrict 
Master  Landlord’s  operations  or  environmental  clean-up  or  restoration  actions  by  the  Master 
Landlord,  Suolandlord,  the  Environmental  Protection  Agency,  the  State  of  California  or  their 
contractors.  Environmental  clean-up,  restoration  or  testing  activities  by  these  Parties  shall  take 
priority  over  the  Subtenant’s  use  of  the  Premises  in  the  event  of  any  conflict,  provided,  however, 
in  such  event,  Master  Landlord  and  Sublandlord  shall  use  their  best  efforts  to  minimize  any 
disruption  of  Subtenant's  operation. 

6.6.  No  Unlawful  Uses,  Nuisances  or  Waste.  Without  limiting  the  foregoing,  Tenant 
shall  not  use,  occupy  or  permit  the  use  or  occupancy  of  any  of  the  Premises  in  any  unlawful 
manner  or  for  any  illegal  purpose,  or  permit  any  offensive,  noisy  or  hazardous  use  or  any  waste 
on  or  about  the  Premises.  Tenant  shall  take  all  precautions  to  eliminate  any  nuisances  or  hazards 
relating  to  its  activities  on  or  about  the  Premises.  Tenant  shall  not  conduct  any  business,  place 
any  sales  display,  or  advertise  in  any  manner  in  areas  outside  the  Premises  or  on  or  about  the 
Property. 


7. 


ALTERATIONS 


7.1.  Other  Alterations.  Subtenant  shall  not  construct,  install,  make  or  permit  to  be 
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made  any  alterations,  installations  or  additions  (“Alterations”)  in,  to  or  about  the  Premises, 
without  Sublandlord's  prior  written  consent  in  each  instance,  which  consent  may  given  or 
withheld  in  Sublandlord's  sole  and  absolute  discretion.  Subject  to  Sublandlord's  consent  as 
provided  above,  any  permitted  Alterations  shall  be  done  at  Subtenant's  sole  expense  (i)  in  strict 
accordance  with  plans  and  specifications  approved  in  advance  by  Sublandlord  in  writing,  (ii)  by 
duly  licensed  and  bonded  contractors  or  mechanics  approved  by  Sublandlord,  (iii)  in  a good  and 
professional  manner,  (iv)  in  strict  compliance  with  all  Laws,  and  (v)  subject  to  all  other 
conditions  that  Sublandlord  may  reasonably  impose.  In  no  event  shall  the  construction  , 
installation  or  the  making  of  any  Alterations  impair  the  use  or  operation  of  the  Property,  or  any 
portion  thereof,  or  Sublandlord's  or  Master  Landlord’s  access  thereto.  Prior  to  the 
commencement  of  any  work  on  the  Premises  to  construct  any  permitted  Alterations,  Subtenant, 
at  its  sole  expense,  shall  procure  all  required  permits  and  approvals  and  shall  promptly  upon 
receipt  deliver  copies  of  all  such  documents  to  Sublandlord.  No  material  change  from  the  plans 
and  specifications  approved  by  Sublandlord  may  be  made  without  Sublandlord's  prior  consent. 

Sublandlord  and  Sublandlord's  Agents  shall  have  the  right  to  inspect  the  course  of  such 
construction  at  all  times. 

7.2.  Historic  Properties.  Without  limiting  the  generality  of  the  foregoing,  Subtenant 
acknowledges  and  agrees  that,  pursuant  to  Section  1 5 of  the  Master  Lease,  no  Alterations  may  be 
made  to  the  Building  (i)  which  will  affect  the  historic  characteristics  of  the  Building  or  modify 

the  appearance  of  the  exterior  of  the  Building  without  Master  Landlord’s  and  Sublandlord’s  prior  ^ 

written  consent  or  (ii)  if  such  Alterations  would  preclude  qualifying  the  Building  for  inclusion  on 
the  National  Register  for  Historic  places. 

7.3.  Ownership  of  Alterations.  Any  Alterations  constructed  on  or  affixed  to  the 
Premises  by  or  on  behalf  of  Subtenant  pursuant  to  the  terms  and  limitations  of  Section  7.1  above 
shall  be  and  remain  Subtenant’s  property  during  the  Term.  Upon  the  termination  of  this 
Sublease,  Subtenant  shall  remove  all  such  Alterations  from  the  Premises  in  accordance  with  the 
provisions  of  Section  18  hereof,  unless  Sublandlord,  at  its  sole  option  and  without  limiting  any  of 
the  provisions  of  Section  7.1  above,  requires  as  a condition  to  approval  of  any  such  Alterations 
that  such  Alterations  remain  on  the  Premises  following  the  expiration  or  termination  of  this 
Sublease  or  unless  Sublandlord  as  a condition  of  such  approval  reserves  the  right  to  elect  by 
notice  to  Subtenant  not  less  than  fifteen  (15)  days  prior  to  the  end  of  the  Term  to  have  such 
Alterations  remain  on  the  Premises. 

7.4.  Subtenant’s  Personal  Property.  All  furniture,  furnishings  and  articles  of 
movable  personal  property  and  equipment  installed  in  the  Premises  by  or  for  the  account  of 
Subtenant  that  can  be  removed  without  structural  or  other  material  damage  to  the  Premises, 
including  . without  limitation,  any  cable  car  vehicles,  (all  of  which  are  herein  called  "Subtenant’s 
Personal  Property")  shall  be  and  remain  the  property  of  Subtenant  and  may  be  removed  by  it 
subject  to  the  provisions  of  Section  18  hereof.  Subtenant  shall  be  solely  responsible  for 
providing  any  security  or  other  protection  of  or  maintenance  to  Subtenant's  Personal  Property. 
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7.5.  Sublandlord's  Alterations  of  the  Building  and  Building  Systems.  Sublandlord 
reserves  the  right  at  any  time  to  make  alterations,  additions,  repairs,  deletions  or  improvements  to 
the  common  areas  or  any  other  part  of  the  Building  or  the  Building  Systems,  provided  that  any 
such  alterations  or  additions  shall  not  materially  adversely  affect  the  functional  utilization  of  the 
Premises  for  purposes  stated  herein. 

8.  REPAIRS  AND  MAINTENANCE 

8.1.  Subtenant  Responsible  for  Maintenance  and  Repair.  Subtenant  assumes  full 
and  sole  responsibility  for  the  condition,  operation,  repair  and  maintenance  and  management  of 
the  Premises  from  and  after  the  Commencement  Date  and  shall  keep  the  Premises  in  good 
condition  and  repair.  Sublandlord  shall  not  be  responsible  for  the  performance  of  any  repairs, 
changes  or  alterations  to  the  Premises,  nor  shall  Sublandlord  be  liable  for  any  portion  of  the  cost 
thereof.  Subtenant  shall  make  all  repairs  and  replacements,  interior  and  exterior,  structural  as 
well  as  non-structural,  ordinary  as  well  as  extraordinary,  foreseen  and  unforeseen,  which  may  be 
necessary  to  maintain  the  Premises  at  all  times  in  clean,  safe,  attractive  and  sanitary  condition 
and  in  good  order  and  repair,  to  Sublandlord's  and  Master  Landlord’s  reasonable  satisfaction, 
provided,  however,  that  neither  Subtenant  nor  Sublandlord  shall  be  required  to  make  structural 
repairs  or  Alterations  to  correct  conditions  affecting  the  Premises  existing  prior  to  the 
Commencement  Date.  If  any  portion  of  the  Premises  is  damaged  by  any  activities  conducted  by 
Subtenant  or  Subtenant’s  Agents  or  Subtenant’s  Invitees  hereunder,  Subtenant  shall  immediately, 
at  its  sole  cost,  repair  all  such  damage  and  restore  the  Premises  to  its  previous  condition. 

8.2.  Utilities.  Sublandlord  shall  provide  the  basic  building  utilities  and  services 
described  in  the  attached  Exhibit  F.  (the  “Standard  Utilities  and  Services”)  to  the  Premises, 
subject  to  the  terms  and  conditions  contained  therein.  Subtenant  shall  be  responsible  for 
furnishing,  at  its  sole  costs,  any  utilities  or  services  other  than  or  in  excess  of  the  Standard 
Utilities  and  Services  that  Subtenant  may  need  for  its  use  of  the  Premises.  Subtenant  shall  pay  as 
Additional  Charges,  without  set  of  or  counterclaim,  all  amounts  due  and  owing  for  such  Standard 
Utilities  and  Services  at  the  rates  provided  in  and  as  otherwise  set  forth  in  Exhibit  F. 

8.3.  Floor  Load.  Without  Sublandlord’s  prior  written  consent,  which  Sublandlord 
may  give  or  refuse  in  its  sole  discretion,  Subtenant  shall  not  place  or  install  in  the  Premises  any 
equipment  that  weighs  in  excess  of  the  normal  load-bearing  capacity  of  the  floors  of  the 
Building.  If  Sublandlord  consents  to  the  placement  or  installation  of  any  such  machine  or 
equipment  in  the  Premises,  Subtenant  at  its  sole  expense  shall  reinforce  the  floor  of  the  Premises, 
pursuant  to  plans  and  specifications  approved  by  Sublandlord  and  otherwise  in  compliance  with 
Section  7.1  [Alterations  and  Construction]  to  the  extent  necessary  to  assure  that  no  damage  to  the 
Premises  or  the  Building  or  weakening  of  any  structural  support  will  be  occasioned  thereby. 

8.4.  Janitorial  Services.  Subtenant  shall  provide  all  janitorial  services  for  the 
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8.5.  Pest  Control.  Subtenant  shall  provide  and  pay  for  all  pest  control  services 
required  within  the  Premises,  and  shall  keep  the  Premises  free  of  all  pests  at  all  times. 

8.6.  Trash  Tenant  will  be  responsible  for  the  maintenance  of  trash  in  the  area. 

8.7.  No  Right  to  Repair  and  Deduct.  Subtenant  expressly  waives  the  benefit  of  any 
existing  or  future  Laws  or  judicial  or  administrative  decision  that  would  otherwise  permit 
Subtenant  to  make  repairs  or  replacements  at  Sublandlord's  expense,  or  to  terminate  this 
Sublease  because  of  Sublandlord's  failure  to  keep  the  Premises  or  any  part  thereof  in  good  order, 
condition  or  repair,  or  to  abate  or  reduce  any  of  Subtenant's  obligations  hereunder  on  account  of 
the  Premises  or  any  part  thereof  being  in  need  of  repair  or  replacement.  Without  limiting  the 
foregoing.  Subtenant  expressly  waives  the  provisions  of  California  Civil  Code  Sections  1932, 

1 94 1 and  1 942  or  any  similar  Laws  with  respect  to  any  right  of  Subtenant  to  terminate  this 
Sublease  and  with  respect  to  any  obligations  of  Sublandlord  hereunder  or  and  any  right  of 
Subtenant  to  make  repairs  or  replacements  and  deduct  the  cost  thereof  from  Rent. 

9.  LIENS 

Subtenant  shall  keep  the  Premises  free  from  any  liens  arising  out  of  any  work  performed, 
material  furnished  or  obligations  incurred  by  or  for  Subtenant.  In  the  event  Subtenant  does  not, 
within  five  (5)  days  following  the  imposition  of  any  such  lien,  cause  the  lien  to  be  released  of 
record  by  payment  or  posting  of  a proper  bond.  Sublandlord  shall  have  in  addition  to  all  other 
remedies  provided  herein  and  by  law  or  equity  the  right,  but  not  the  obligation,  to  cause  the  same 
to  be  released  by  such  means  as  it  shall  deem  proper,  including,  but  not  limited  to,  payment  of 
the  claim  giving  rise  to  such  lien.  All  such  sums  paid  by  Sublandlord  and  all  expenses  it  incurs 
in  connection  therewith  (including,  without  limitation,  reasonable  attorneys'  fees)  shall  be 
payable  to  Sublandlord  by  Subtenant  upon  demand.  Sublandlord  shall  have  the  right  at  all  times 
to  post  and  keep  posted  on  the  Premises  any  notices  permitted  or  required  by  law  or  that 
Sublandlord  deems  proper  for  its  protection  and  protection  of  the  Premises  from  mechanics'  and 
materialmen's  liens.  Subtenant  shall  give  Sublandlord  at  least  fifteen  (15)  days'  prior  written 
notice  of  the  commencement  of  any  repair  or  construction  on  any  of  the  Premises. 

10.  COMPLIANCE  WITH  LAWS 

10.1.  Compliance  with  Laws.  Subtenant  shall  promptly,  at  its  sole  expense,  maintain 
the  Premises  and  Subtenant's  use  and  operations  thereon  in  strict  compliance  at  all  times  with  all 
present  and  future  Laws,  whether  foreseen  or  unforeseen,  ordinary  as  well  as  extraordinary, 
provided  however,  that  Subtenant  shall  not  be  required  to  make  repairs  or  structural  changes  to 
the  Premises  required  solely  to  correct  conditions  affecting  the  Premises  existing  prior  to  the 
Commencement  Dale  or  not  related  to  Subtenant’s  use  of  the  Premises,  unless  the  requirement 
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for  such  changes  is  imposed  as  a result  of  any  Alterations  made  or  requested  to  be  made  by 
Subtenant.  Such  Laws  shall  include,  without  limitation,  all  Laws  relating  to  health  and  safety 
and  disabled  accessibility  including,  without  limitation,  the  Americans  with  Disabilities  Act,  42 
U.S.C.S.  §§  12101  et  seq.  and  Title  24  of  the  California  Code  of  Regulations,  all  present  and 
future  Environmental  Laws  (as  defined  in  this  Sublease  below).  No  occurrence  or  situation 
arising  during  the  Term,  nor  any  present  or  future  Law,  whether  foreseen  or  unforeseen,  and 
however  extraordinary,  shall  give  Subtenant  any  right  to  seek  redress  against  Sublandlord  for 
failing  to  comply  with  any  Laws.  Subtenant  waives  any  rights  now  or  hereafter  conferred  upon  it 
by  any  existing  or  future  Law  to  compel  Sublandlord  to  make  any  repairs  to  comply  with  any 
such  Laws,  on  account  of  any  such  occurrence  or  situation.  Without  limiting  the  generality  of  the 
foregoing,  Subtenant  shall  comply  with  any  and  all  fire  codes,  Department  of  Public  Health 
regulations  or  any  other  Laws  specifically  related  to  the  storage  and  possible  leakage  of  gasoline 
from  the  tanks  of  or  otherwise  related  to  the  cable  car  vehicles. 

10.2.  Regulatory  Approvals. 

(a)  Responsible  Party.  Subtenant  understands  and  agrees  that  Subtenant's 
use  of  the  Premises  and  construction  of  Alterations  permitted  hereunder  may  require 
authorizations,  approvals  or  permits  from  governmental  regulatory  agencies  with  jurisdiction 
over  the  Premises.  Subtenant  shall  be  solely  responsible  for  obtaining  any  and  all  such 
regulatory  approvals,  including  without  limitation  any  liquor  permits  or  approvals.  Subtenant 
shall  not  seek  any  regulatory  approval  without  first  obtaining  the  written  consent  of  Sublandlord. 
Subtenant  shall  bear  all  costs  associated  with  applying  for,  obtaining  and  maintaining  any 
necessary  or  appropriate  regulatory  approval  and  shall  be  solely  responsible  for  satisfying  any 
and  all  conditions  imposed  by  regulatory  agencies  as  part  of  a regulatory  approval.  Any  fines  or 
penalties  levied  as  a result  of  Subtenant's  failure  to  comply  with  the  terms  and  conditions  of  any 
regulatory  approval  shall  be  immediately  paid  and  discharged  by  Subtenant,  and  Sublandlord 
shall  have  no  liability,  monetary  or  otherwise,  for  any  such  fines  or  penalties.  Subtenant  shall 
indemnify,  protect,  defend  and  hold  harmless  forever  (‘Indemnify”)  the  Sublandlord  and  City, 
but  not  limited  to,  all  of  their  respective  officers,  directors,  employees  , agents,  affiliates, 
subsidiaries,  licensees,  contractors,  boards,  commissions,  departments,  agencies  and  other 
subdivisions  and  each  of  the  persons  acting  by,  through  or  under  each  of  them,  and  their 
respective  heirs,  legal  representatives,  successors  and  assigns,  and  each  of  them  (the 
‘Indemnified  Parties”)  against  any  and  all  claims,  demands,  losses,  liabilities,  damages,  liens, 
injuries,  penalties,  fines,  lawsuits  and  other  proceedings,  judgments  and  awards  and  costs  and 
expenses,  including,  without  limitation,  reasonable  attorneys'  and  consultants'  fees  and  costs 
(“Losses”)  arising  in  connection  with  Subtenant's  failure  to  obtain  or  comply  with  the  terms  and 
conditions  of  any  regulatory  approval. 

10.3.  Compliance  with  Sublandlord's  Risk  Management  Requirements.  Subtenant 
shall  not  do  anything,  or  permit  anything  to  be  done,  in  or  about  the  Premises  or  any  Alterations 
permitted  hereunder  that  would  create  any  unusual  fire  risk,  and  shall  take  commercially 
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reasonable  steps  to  protect  Sublandlord  from  any  potential  premises  liability.  Subtenant  shall 
faithfully  observe,  at  its  expense,  any  and  all  reasonable  requirements  of  Sublandlord's  Risk 
Manager  with  respect  thereto  and  with  the  requirements  of  any  policies  of  commercial  general, 
all  risk  property  or  other  policies  of  insurance  at  any  time  in  force  w ith  respect  to  the  Premises 
and  any  Alterations  as  required  hereunder. 

11.  ENCUMBRANCES 

11.1.  Encumbrance  By  Subtenant.  Notwithstanding  anything  to  the  contrary 
contained  in  this  Sublease,  Subtenant  shall  not  under  any  circumstances  whatsoever  create  any 
mortgage,  deed  of  trust,  assignment  of  rents,  fixture  filing,  security  agreement,  or  similar  security 
instrument,  or  other  lien  or  encumbrance  or  assignment  or  pledge  of  an  asset  as  security  in  any 
manner  against  the  Premises  or  Sublandlord's  or  Subtenant’s  interest  under  this  Sublease. 

12.  DAMAGE  OR  DESTRUCTION 

12.1.  Damage  or  Destruction  to  the  Premises  . In  the  case  of  damage  to  or 
destruction  of  the  Premises  by  earthquake,  fire  or  any  other  casualty,  not  caused  by  Subtenant  or 
Subtenant's  Agents  or  Subtenant’s  Invitees,  whether  insured  or  uninsured,  which  prevents 
Subtenant  from  operating  the  Premises  for  the  purposes  stated  herein  and  the  cost  of  repairing 

such  damage  exceeds  Ten  Thousand  Dollars  ($10,000),  either  Party  may  terminate  this  Sublease  ^ 

upon  thirty  (30)  days  prior  written  notice  and  upon  any  such  termination  Subtenant  shall 

surrender  the  Premises  in  accordance  with  Section  1 8 (except  for  damage  caused  by  the  casualty 

pursuant  to  which  the  Sublease  may  be  terminated  under  this  Section  12.1)  and  both  Parties  shall 

be  relieved  of  any  liability  for  such  termination  or  for  repairing  such  damage.  If  neither  Party 

terminates  this  Sublease  as  provided  in  this  Section  12.1,  Subtenant  shall,  at  its  sole  cost, 

promptly  restore,  repair,  replace  or  rebuild  the  Premises  to  the  condition  the  Premises  were  in 

prior  to  such  damage  or  destruction,  subject  to  any  changes  made  in  strict  accordance  with  the 

requirements  of  Section  7.1  above.  Under  no  circumstances  shall  Sublandlord  have  any 

obligation  to  repair,  replace  or  rebuild  the  Premises  in  the  event  of  such  a casualty. 

1 2.2.  No  Abatement  in  Rent.  In  the  event  of  any  damage  or  destruction  to  the 
Premises,  and  if  neither  party  terminates  this  Sublease  as  provided  in  Section  12.1  above,  there 
shall  be  no  abatement  in  the  Rent  payable  hereunder. 

12.3.  Waiver.  The  Parties  understand  and  agree  that  the  foregoing  provisions  of  this 
Section  arc  intended  to  govern  fully  the  rights  and  obligations  of  the  Parties  in  the  event  of 
damage  or  destruction  to  the  Premises  or  Alterations,  and  Sublandlord  and  Subtenant  each 
hereby  waives  and  releases  any  right  to  terminate  this  Sublease  in  whole  or  in  part  under  Sections 
1932.2  and  1933.4  of  the  Civil  Code  of  California  or  under  any  similar  Laws  now  or  hereafter  in 
effect,  to  the  extent  such  rights  are  inconsistent  with  the  provisions  hereof. 

% 
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13.  ASSIGNMENT  AND  SUBLETTING 


13.1.  Restriction  on  Assignment  and  Subletting.  Subtenant  shall  not  directly  or 
indirectly  (including,  without  limitation,  by  merger,  acquisition  or  other  transfer  of  any 
controlling  interest  in  Subtenant),  voluntarily  or  by  operation  of  Law,  sell,  assign,  encumber, 
pledge  or  otherwise  transfer  any  part  of  its  interest  in  or  rights  with  respect  to  the  Premises,  any 
Alterations  or  its  interest  in  this  Sublease,  or  permit  any  portion  of  the  Premises  to  be  occupied 
by  anyone  other  than  itself,  or  sublet  any  portion  of  the  Premises,  without  Sublandlord's  prior 
written  consent  in  each  instance,  which  Sublandlord  may  grant  or  withhold  in  its  sole  and 
absolute  discretion. 

14.  DEFAULT;  REMEDIES 

14.1.  Events  of  Default.  Any  of  the  following  shall  constitute  an  event  of  default 
("Event  of  Default")  by  Subtenant  hereunder: 

(a)  Rent.  Any  failure  to  pay  Rent  or  other  sums,  including  sums  due  for 
utilities,  within  five  (5)  days  after  such  sums  are  due; 

(b)  Covenants,  Conditions  and  Representations.  Any  failure  to  perform  or 
comply  with  any  other  covenant,  condition  or  representation  made  under  this  Sublease,  provided 
Subtenant  shall  have  a period  of  ten  (10)  days  from  the  date  of  written  notice  from  Sublandlord 
of  such  failure  within  which  to  cure  such  default  under  this  Sublease,  or,  if  such  default  is  not 
capable  of  cure  within  such  1 0-day  period,  Subtenant  shall  have  a reasonable  period  to  complete 
such  cure  if  Subtenant  promptly  undertakes  action  to  cure  such  default  within  such  10-day  period 
and  thereafter  diligently  prosecutes  the  same  to  completion  and  uses  its  best  efforts  to  complete 
such  cure  within  sixty  (60)  days  after  the  receipt  of  notice  of  default  from  Sublandlord. 

(c)  Vacation  or  Abandonment.  Any  abandonment  of  the  Premises  for  more 
than  fourteen  (14)  consecutive  days;  and 

(d)  Bankruptcy.  The  appointment  of  a receiver  to  take  possession  of  all  or 
substantially  all  of  the  assets  of  Subtenant,  or  an  assignment  by  Subtenant  for  the  benefit  of 
creditors,  or  any  action  taken  or  suffered  by  Subtenant  under  any  insolvency,  bankruptcy, 
reorganization,  moratorium  or  other  debtor  relief  act  or  statute,  whether  now  existing  or  hereafter 
amended  or  enacted. 

14.2.  Remedies.  Upon  the  occurrence  of  an  Event  of  Default  by  Subtenant, 

Sublandlord  shall  have  the  following  rights  and  remedies  in  addition  to  all  other  rights  and 
remedies  available  to  Sublandlord  at  Law  or  in  equity: 

(a)  Terminate  Sublease  and  Recover  Damages.  The  rights  and  remedies 
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provided  by  law  California  Civil  Code  Section  1951.2  (damages  on  termination  for  breach), 
including,  but  not  limited  to,  the  right  to  terminate  Subtenant's  right  to  possession  of  the 
Premises  and  to  recover  the  worth  at  the  time  of  award  of  the  amount  by  which  the  unpaid  Rent 
for  the  balance  of  the  Term  after  the  time  of  award  exceeds  the  amount  of  rental  loss  for  the  same 
period  that  Subtenant  proves  could  be  reasonably  avoided,  as  computed  pursuant  to  subsection 
(b)  of  such  Section  1 95 1 .2.  Sublandlord's  efforts  to  mitigate  the  damages  caused  by  Subtenant's 
breach  of  this  Sublease  shall  not  waive  Sublandlord's  rights  to  recover  unmitigated  damages 
upon  termination. 

(b)  Appointment  of  Receiver.  The  right  to  have  a receiver  appointed  for 
Subtenant  upon  application  by  Sublandlord  to  take  possession  of  the  Premises  and  to  apply  any 
rental  collected  from  the  Premises  and  to  exercise  all  other  rights  and  remedies  granted  to 
Sublandlord  pursuant  to  this  Sublease. 

14.3.  Suhlandlord's  Right  to  Cure  Subtenant's  Defaults.  If  Subtenant  defaults  in  the 
performance  of  any  of  its  obligations  under  this  Sublease,  then  Sublandlord  may  at  any  time 
thereafter  with  three  (3)  days  prior  written  notice  (except  in  the  event  of  an  emergency  as 
determined  by  Sublandlord),  remedy  such  Event  of  Default  for  Subtenant's  account  and  at 
Subtenant's  expense.  Subtenant  shall  pay  to  Sublandlord,  as  Additional  Charges,  promptly  upon 
demand,  all  sums  expended  by  Sublandlord,  or  other  costs,  damages,  expenses  or  liabilities 
incurred  by  Sublandlord,  including,  without  limitation,  reasonable  attorneys'  fees,  in  remedying  ^ 

or  attempting  to  remedy  such  Event  of  Default.  Subtenant's  obligations  under  this  Section  shall 
survive  the  termination  of  this  Sublease.  Nothing  herein  shall  imply  any  duty  of  Sublandlord  to 
do  any  act  that  Subtenant  is  obligated  to  perform  under  any  provision  of  this  Sublease,  and 
Sublandlord's  cure  or  attempted  cure  of  Subtenant's  Event  of  Default  shall  not  constitute  a waiver 
of  Subtenant's  Event  of  Default  or  any  rights  or  remedies  of  Sublandlord  on  account  of  such 
Event  of  Default. 

15.  RELEASE  AND  WAIVER  OF  CLAIMS;  INDEMNIFICATION 

15.1.  Release  and  Waiver  of  Claims.  Subtenant,  on  behalf  of  itself  and  Subtenant’s 
Agents,  covenants  and  agrees  that  the  Indemnified  Parties  shall  not  be  responsible  for  or  liable  to 
Subtenant  for,  and.  to  the  fullest  extent  allowed  by  any  Laws,  Subtenant  hereby  waives  all  rights 
against  the  Indemnified  Parties  and  releases  them  from,  any  and  all  Losses,  including,  but  not 
limited  to,  incidental  and  consequential  damages,  relating  to  any  injury,  accident  or  death  of  any 
person  or  loss  or  damage  to  any  property,  in  or  about  the  Premises,  from  any  cause  whatsoever, 
including  without  limitation,  partial  or  complete  collapse  of  the  Building  due  to  an  earthquake  or 
subsidence,  except  only  to  the  extent  such  Losses  are  caused  exclusively  by  the  gross  negligence 
or  willful  misconduct  of  the  Indemnified  Parties  (except  as  provided  in  Section  15.1(e)  below). 

Without  limiting  the  generality  of  the  foregoing: 

(a)  Subtenant  expressly  acknowledges  and  agrees  that  the  Rent  payable 
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hereunder  does  not  take  into  account  any  potential  liability  of  the  Indemnified  Parties  for  any 
consequential  or  incidental  damages  including,  but  not  limited  to,  lost  profits  arising  out  of 
disruption  to  Subtenant's  uses  hereunder.  Sublandlord  would  not  be  willing  to  enter  into  this 
Sublease  in  the  absence  of  a complete  waiver  of  liability  for  consequential  or  incidental  damages 
due  to  the  acts  or  omissions  of  the  Indemnified  Parties  , and  Subtenant  expressly  assumes  the  risk 
with  respect  thereto.  Accordingly,  without  limiting  any  indemnification  obligations  of  Subtenant 
or  other  waivers  contained  in  this  Sublease  and  as  a material  part  of  the  consideration  for  this 
Sublease,  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all 
claims,  demands,  rights,  and  causes  of  action  for  consequential  and  incidental  damages  and 
covenants  not  to  sue  the  Indemnified  Parties  for  such  damages  arising  out  of  this  Sublease  or  the 
uses  authorized  hereunder,  including,  without  limitation,  any  interference  with  uses  conducted  by 
Subtenant  pursuant  to  this  Sublease  regardless  of  the  cause. 

(b)  Without  limiting  any  indemnification  obligations  of  Subtenant  or  other 
waivers  contained  in  this  Sublease  and  as  a material  part  of  the  consideration  for  this  Sublease, 
Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all  claims, 
demands,  rights,  and  causes  of  action  against,  and  covenants  not  to  sue  the  Indemnified  Parties 
under  any  present  or  future  Laws,  statutes,  or  regulations,  including,  but  not  limited  to,  any  claim 
for  inverse  condemnation  or  the  payment  of  just  compensation  under  the  law  of  eminent  domain, 
or  otherwise  at  equity,  in  the  event  that  Sublandlord  terminates  this  Sublease  because  of  such 
claim  for  inverse  condemnation  or  eminent  domain. 

(c)  As  part  of  Subtenant's  agreement  to  accept  the  Premises  in  its  "As  Is" 
condition  as  provided  herein,  and  without  limiting  such  agreement  and  any  other  waiver 
contained  herein.  Subtenant  on  behalf  of  itself  and  its  successors  and  assigns,  waives  its  right  to 
recover  from,  and  forever  RELEASES  , WAIVES  AND  DISCHARGES,  the  Indemnified  Parties 
from  any  and  all  Losses,  whether  direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen, 
that  may  arise  on  account  of  or  in  any  way  be  connected  with  the  physical  or  environmental 
condition  of  the  Premises  and  any  related  improvements  or  any  Laws  or  regulations  applicable 
thereto  or  the  suitability  of  the  Premises  for  Subtenant's  intended  use. 

(d)  Subtenant  acknowledges  that  it  will  not  be  a displaced  person  at  the  time 
this  Sublease  is  terminated,  and  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES, 
the  Indemnified  Parties  from  any  and  all  Losses  and  any  and  all  claims  , demands  or  rights 
against  any  of  the  Indemnified  Parties  under  any  present  and  future  Laws,  including,  without 
limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  form  the  Indemnified  Parties 
under  federal  and  state  relocation  assistance  laws. 

(e)  Without  limiting  any  other  waiver  contained  herein,  Subtenant  on  behalf 
of  itself  and  its  successors  and  assigns,  hereby  waives  its  right  to  recover  from,  and  forever 
RELEASES,  WAIVES  AND  DISCHARGES,  the  Indemnified  Parties  from  any  and  all  Losses, 
whether  direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen,  that  may  arise  on 
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account  of  or  in  any  way  be  connected  with  the  Indemnified  Parties  decision  to  Sublease  the 
Premises  to  the  Subtenant,  regardless  of  whether  or  not  such  decision  is  or  may  be  determined  to 
be  an  act  of  gross  negligence  or  willful  misconduct  of  the  Indemnified  Parties. 

(0  Subtenant  covenants  and  agrees  never  to  file,  commence,  prosecute  or 
cause  to  be  filed,  commenced  or  prosecuted  against  the  Indemnified  Parties  any  claim,  action  or 
proceeding  based  upon  any  claims,  demands,  causes  of  action,  obligations,  damages,  losses, 
costs,  expenses  or  liabilities  of  any  nature  whatsoever  encompassed  by  the  waivers  and  releases 
set  forth  in  this  Section  15.1. 

(g)  In  executing  these  waivers  and  releases,  Subtenant  has  not  relied  upon  any 
representation  or  statement  other  than  as  expressly  set  forth  herein. 

(h)  Subtenant  had  made  such  investigation  of  the  facts  pertaining  to  these 
waivers  and  releases  it  deems  necessary  and  assumes  the  risk  of  mistake  with  respect  to  such 
facts.  These  waivers  and  releases  are  intended  to  be  final  and  binding  on  Subtenant  regardless  of 
any  claims  of  mistake. 

(i)  In  connection  with  the  foregoing  releases,  Subtenant  acknowledges 
that  it  is  familiar  with  Section  1542  of  the  California  Civil  Code,  which  reads: 

A general  release  does  not  extend  to  claims  which  the  creditor  does  not  know  or 

suspect  to  exist  in  his  favor  at  the  time  of  executing  the  release,  which 
if  known  by  him  must  have  materially  affected  his  settlement  with  the 
debtor. 

Subtenant  acknowledges  that  the  releases  contained  herein  includes  all  known  and 
unknown,  disclosed  and  undisclosed,  and  anticipated  and  unanticipated  claims.  Subtenant 
realizes  and  acknowledges  that  it  has  agreed  upon  this  Sublease  in  light  of  this  realization  and, 
being  fully  aware  of  this  situation,  it  nevertheless  intends  to  waive  the  benefit  of  Civil  Code 
Section  1542,  or  any  statute  or  other  similar  law  now  or  later  in  effect.  The  waivers  and  releases 
contained  herein  shall  survive  any  termination  of  this  Sublease. 

1 5.2.  Subtenant's  Indemnity.  Subtenant,  on  behalf  of  itself  and  Subtenant’s  Agents, 
shall  Indemnify  the  Indemnified  Parties  from  and  against  any  and  all  Losses,  expressly  including 
but  not  limited  to.  any  Losses  arising  out  of  a partial  or  complete  collapse  of  the  Building  due  to 
an  earthquake  or  subsidence,  incurred  in  connection  with  or  arising  directly  or  indirectly,  in 
whole  or  in  part,  out  of:  (a)  any  damage  to  or  destruction  of  any  property  owned  by  or  in  the 
custody  of  Subtenant  or  Subtenant's  Agents  or  Subtenant's  Invitees,  (b)  any  accident,  injury  to  or 
death  of  a person,  including,  without  limitation,  Subtenant’s  Agents  and  Subtenant's  Invitees, 
howsoever  or  by  whomsoever  caused,  occurring  in,  on  or  about  the  Premises  (c)  any  default  by 
Subtenant  in  the  observation  or  performance  of  any  of  the  terms,  covenants  or  conditions  of  this 
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Sublease  to  be  observed  or  performed  on  Subtenant's  part;  (d)  the  use,  occupancy,  conduct  or 
management,  or  manner  of  use,  occupancy,  conduct  or  management  by  Subtenant,  Subtenant’s 
Agents  or  Subtenant’s  Invitees  or  any  person  or  entity  claiming  through  or  under  any  of  them,  of 
the  Premises  or  any  Alterations;  (e)  the  condition  of  the  Premises  , including  the  Building,  (f)  any 
construction  or  other  work  undertaken  by  Subtenant  on  or  about  the  Premises  whether  before  or 
during  the  Term  of  this  Sublease;  or  (g)  any  acts,  omissions  or  negligence  of  Subtenant, 
Subtenant’s  Agents  or  Subtenant’s  Invitees,  or  of  any  trespassers,  in,  on  or  about  the  Premises  or 
any  Alterations;  except  to  the  extent  that  such  Indemnity  is  void  or  otherwise  unenforceable 
under  any  applicable  Laws  in  effect  on  or  validly  retroactive  to  the  date  of  this  Sublease  and 
further  except  only  to  the  extent  such  Losses  are  caused  by  the  gross  negligence  and  intentional 
wrongful  acts  and  omissions  of  the  Indemnified  Parties.  Notwithstanding  the  foregoing, 
Subtenant’s  obligations  to  indemnify  the  Indemnified  Parties  under  this  Section  15.2  shall  remain 
in  full  force  and  effect  regardless  of  whether  or  not  the  Indemnified  Parties’  decision  to  Sublease 
the  Premises  to  the  Subtenant,  given  the  seismic  condition  of  the  property,  is  or  may  be 
determined  to  be  an  act  of  gross  negligence  or  willful  misconduct  of  the  Indemnified  Parties. 

The  foregoing  Indemnity  shall  include,  without  limitation,  reasonable  fees  of  attorneys, 
consultants  and  experts  and  related  costs  and  Sublandlord's  costs  of  investigating  any  Loss. 
Subtenant  specifically  acknowledges  and  agrees  that  it  has  an  immediate  and  independent 
obligation  to  defend  Sublandlord  and  the  other  Indemnified  Parties  from  any  claim  which 
actually  or  potentially  falls  within  this  indemnity  provision  even  if  such  allegation  is  or  may  be 
groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such  claim  is  tendered  to 
Subtenant  by  Sublandlord  and  continues  at  all  times  thereafter.  Subtenant's  obligations  under 
this  Section  shall  survive  the  expiration  or  sooner  termination  of  this  Sublease.  Notwithstanding 
anything  contained  herein,  to  the  extent  such  Losses  are  not  covered  by  insurance  required  herein 
and  subject  to  Section  12.1  above.  Subtenant  shall  have  no  obligation  to  repair,  restore  or 
reconstruct  the  Premises  (or  to  pay  for  the  same)  in  the  event  the  Premises  are  damaged  or 
destroyed  by  an  earthquake  or  subsidence  or  by  any  other  uninsured  casualty. 

16.  INSURANCE 

16.1.  Subtenant's  Insurance.  Subtenant  shall  procure  and  maintain  throughout  the 
Term  of  this  Sublease  and  pay  the  cost  thereof  the  following  insurance: 

(a)  Property  Insurance.  Subtenant  shall  procure  and  maintain,  at  its  own 
cost,  a standard  fire  and  extended  coverage  insurance  policy  insuring  the  Premises,  including, 
without  limitation,  the  Building  and  all  fixtures,  Alterations,  furniture  and  equipment  located 
thereon,  in  an  amount  not  less  than  the  full  replacement  value. 

(b)  Public  Liability  and  Other  Insurance.  Subtenant  shall  at  all  times,  at  its 
cost,  also  maintain  insurance  for  the  mutual  benefit  of  Sublandlord  and  Subtenant  against: 

(i)  Claims  for  personal  injury  under  a policy  of  commercial  general 
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liability  insurance,  including  without  limitation,  claims  for  bodily  injury,  property  damage  or 
employer’s  liability  arising  from  earthquakes  or  subsidence,  in  an  amount  not  less  than 
$5. 000,000  combined  single  limit.  Such  insurance  shall  provide  coverage  at  least  as  broad  as 
provided  under  Insurance  Service  Form  Number  CG-00-01-1 1-88. 

(ii)  Worker's  compensation  insurance  with  employer's  liability 
insurance  covering  all  persons  employed  and  with  respect  to  whom  death  or  bodily  injury  claims 
could  be  asserted  against  Sublandlord,  Subtenant,  the  Premises  or  any  other  Sublandlord 
property,  in  an  amount  not  less  than  $1,000,000  each  accident. 

(iii)  Automobile  liability  insurance  with  limits  not  less  than  $5,000,000 
each  occurrence  combined  single  limit  for  bodily  injury  and  property  damage,  including  owned 
and  non-owned  and  hired  vehicles,  if  Subtenant  uses  automobiles  in  connection  with  its  use  of 
the  Premises.  Such  insurance  shall  provide  coverage  at  least  as  broad  as  provided  under 
Insurance  Service  Form  Number  CA-00-0 1-06-92. 

16.2.  General  Requirements.  All  insurance  provided  for  under  this  Sublease  shall  be 
effected  under  valid  enforceable  policies  issued  by  insurers  of  recognized  responsibility  and 
reasonably  approved  by  Sublandlord. 

(a)  Should  any  of  the  required  insurance  be  provided  under  a claims-made  (| 

form.  Subtenant  shall  maintain  such  coverage  continuously  throughout  the  term  hereof  and, 
without  lapse,  for  a period  of  three  (3)  years  beyond  the  expiration  or  termination  of  this 
Sublease,  to  the  effect  that,  should  occurrences  during  the  Term  give  rise  to  claims  made  after 
expiration  or  termination  of  this  Sublease,  such  claims  shall  be  covered  by  such  claims-made 
policies. 


(b)  Should  any  of  the  required  insurance  be  provided  under  a form  of  coverage 
that  includes  a general  annual  aggregate  limit  or  provides  that  claims  investigation  or  legal 
defense  costs  be  included  in  such  general  annual  aggregate  limit,  such  general  aggregate  limit 
shall  double  the  occurrence  or  claims  limits  specified  above. 

(c)  All  liability  insurance  policies  shall  be  endorsed  to  provide  the  following: 

(i)  Cover  Subtenant  as  the  insured  and  the  Sublandlord  and  the  Master 
Landlord  as  additional  insureds. 

(ii)  That  such  policies  are  primary  insurance  to  any  other  insurance 
available  to  the  additional  insureds,  with  respect  to  any  claims  arising  out  of  this  Sublease,  and 
that  insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought. 
Such  policies  shall  also  provide  for  severability  of  interests  and  that  an  act  or  omission  of  one  of 
the  named  insureds  which  would  void  or  otherwise  reduce  coverage  shall  not  reduce  or  void  the 
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coverage  as  to  any  insured,  and  shall  afford  coverage  for  all  claims  based  on  acts,  omissions, 
injury  or  damage  which  occurred  or  arose  (or  the  onset  of  which  occurred  or  arose)  in  whole  or  in 
part  during  the  policy  period. 

(iii)  All  policies  shall  be  endorsed  to  provide  thirty  (30)  days'  advance 
written  notice  to  Sublandlord  of  cancellation,  non-renewal  or  reduction  in  coverage,  mailed  to  the 
address(es)  for  Sublandlord  set  forth  in  the  Basic  Sublease  Information. 

16.3.  Proof  of  Insurance.  Subtenant  shall  deliver  to  Sublandlord  certificates  of 
insurance  in  form  and  with  insurers  satisfactory  to  Sublandlord,  evidencing  the  coverages 
required  hereunder,  on  or  before  the  Commencement  Date,  together  with  complete  copies  of  the 
policies  promptly  upon  Sublandlord's  request,  and  Subtenant  shall  provide  Sublandlord  with 
certificates  or  policies  thereafter  at  least  thirty  (30)  days  before  the  expiration  dates  of  expiring 
policies.  As  to  the  insurance  required  pursuant  to  Section  16.1(b)(1)  above,  such  certificate  shall 
state,  among  other  things,  that  such  insurance  coverage  includes  and  shall  cover  Subtenant’s 
indemnity  obligations  under  Section  15.2  above.  In  the  event  Subtenant  shall  fail  to  procure  such 
insurance,  or  to  deliver  such  policies  or  certificates,  Sublandlord  may,  at  its  option,  procure  the 
same  for  the  account  of  Subtenant,  and  the  cost  thereof  shall  be  paid  to  Sublandlord  within  five 
(5)  days  after  delivery  to  Subtenant  of  bills  therefor. 

16.4.  No  Limitation  on  Indemnities.  Subtenant's  compliance  with  the  provisions  of 
this  Section  shall  in  no  way  relieve  or  decrease  Subtenant's  indemnification  obligations  herein  or 
any  of  Subtenant's  other  obligations  or  liabilities  under  this  Sublease. 

16.5.  Lapse  of  Insurance.  Notwithstanding  anything  to  the  contrary  in  this  Sublease, 
Sublandlord  may  elect  in  Sublandlord’s  sole  and  absolute  discretion  to  terminate  this  Sublease 
upon  the  lapse  of  any  required  insurance  coverage  by  written  notice  to  Subtenant. 

16.6.  Subtenant’s  Personal  Property.  Subtenant  shall  be  responsible,  at  its  expense, 
for  separately  insuring  Subtenant's  Personal  Property. 

16.7.  Waiver  of  Subrogation.  Notwithstanding  anything  to  the  contrary  contained 
herein,  to  the  extent  permitted  by  their  respective  policies  of  insurance,  Sublandlord  and 
Subtenant  each  hereby  waive  any  right  of  recovery  against  the  other  party  and  against  any  other 
party  maintaining  a policy  of  insurance  covering  the  Premises  and  their  contents,  or  any  portion 
thereof,  for  any  loss  or  damage  maintained  by  such  other  party  with  respect  to  the  Premises,  or 
any  portion  thereof  or  the  contents  of  the  same  or  any  operation  therein,  whether  or  not  such  loss 
is  caused  by  the  fault  or  negligence  of  such  other  party.  If  any  policy  of  insurance  relating  to  the 
Premises  carried  by  Subtenant  does  not  permit  the  foregoing  waiver  or  if  the  coverage  under  any 
such  policy  would  be  invalidated  due  to  such  waiver,  Subtenant  shall  obtain,  if  possible,  from  the 
insurer  under  such  policy  a waiver  of  all  rights  of  subrogation  the  insurer  might  have  against 
Sublandlord  or  any  other  party  maintaining  a policy  of  insurance  covering  the  same  loss,  in 
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connection  with  any  claim,  loss  or  damage  covered  by  such  policy. 
17.  ACCESS  BY  SUBLANDLORD 


17.1.  Access  to  Premises  by  Sublandlord. 


(a)  General  Access.  Sublandlord  reserves  for  itself  and  Sublandlord’s 
Agents,  the  right  to  enter  the  Premises  and  any  portion  thereof  at  all  reasonable  times  upon  not 
less  than  twenty-four  (24)  hours  oral  or  written  notice  to  Subtenant  (except  in  the  event  of  an 
emergency)  for  any  purpose. 

(b)  Emergency  Access.  In  the  event  of  any  emergency,  as  determined  by 
Sublandlord,  Sublandlord  may,  at  its  sole  option  and  without  notice,  enter  the  Premises  and  alter 
or  remove  any  Alterations  or  Subtenant's  Personal  Property  on  or  about  the  Premises. 

Sublandlord  shall  have  the  right  to  use  any  and  all  means  Sublandlord  considers  appropriate  to 
gain  access  to  any  portion  of  the  Premises  in  an  emergency.  In  such  case,  Sublandlord  shall  not 
be  responsible  for  any  damage  or  injury  to  any  such  property,  nor  for  the  replacement  of  any  such 
property  and  any  such  emergency  entry  shall  not  be  deemed  to  be  a forcible  or  unlawful  entry 
onto  or  a detainer  of,  the  Premises,  or  an  eviction,  actual  or  constructive,  of  Subtenant  from  the 
Premises  or  any  portion  thereof. 

(c)  No  Liability'.  Sublandlord  shall  not  be  liable  in  any  manner,  and 
Subtenant  hereby  waives  any  claims,  for  any  inconvenience,  disturbance,  loss  of  business, 
nuisance  or  other  damage  arising  out  of  Sublandlord's  entry  onto  the  Premises,  except  damage 
resulting  directly  and  exclusively  from  the  gross  negligence  or  willful  misconduct  of  Sublandlord 
or  Sublandlord's  Agents  and  not  contributed  to  by  the  acts,  omissions  or  negligence  of 
Subtenant.  Subtenant’s  Agents  or  Subtenant’s  Invitees. 

17.2.  Access  to  Premises  by  Master  Landlord.  Subtenant  acknowledges  and  agrees 
that  Master  Landlord  shall  have  all  of  the  rights  of  access  to  the  Premises  described  in  the  Master 
Lease. 

18.  SURRENDER 

18.1.  Surrender  of  the  Premises.  Upon  the  termination  of  this  Sublease,  Subtenant 
shall  surrender  to  Sublandlord  the  Premises  in  the  same  condition  as  of  the  Commencement 
Date,  ordinary  wear  and  tear  excepted,  and  free  and  clear  of  all  liens,  easements  and  other 
Encumbrances  created  or  suffered  by,  through  or  under  Subtenant.  On  or  before  any  termination 
hereof.  Subtenant  shall,  at  its  sole  cost,  remove  any  and  all  of  Subtenant's  Personal  Property  from 
the  Premises  and  demolish  and  remove  any  and  all  Alterations  from  the  Premises  (except  for  any 
Alterations  that  Sublandlord  agrees  are  to  remain  part  of  the  Premises  pursuant  to  the  provisions 
of  Section  7.3  above).  In  addition.  Subtenant  shall,  at  its  sole  expense,  repair  any  damage  to  the 
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Premises  resulting  from  the  removal  of  any  such  items  and  restore  the  Premises  to  their  condition 
immediately  prior  to  the  presence  of  any  Alterations.  In  connection  therewith,  Subtenant  shall 
obtain  any  and  all  necessary  permits  and  approvals,  including,  without  limitation,  any 
environmental  permits,  and  execute  any  manifests  or  other  documents  necessary  to  complete  the 
demolition,  removal  or  restoration  work  required  hereunder.  Subtenant's  obligations  under  this 
Section  shall  survive  the  termination  of  this  Sublease.  Any  items  of  Subtenant's  Personal 
Property  remaining  on  or  about  the  Premises  after  the  termination  of  this  Sublease  may,  at 
Sublandlord's  option  and  after  thirty  (30)  days  written  notice  to  Subtenant,  be  deemed  abandoned 
and  in  such  case  Sublandlord  may  dispose  of  such  property  in  accordance  with  Section  1980  et 
seq.  of  the  California  Civil  Code  or  in  any  other  manner  allowed  by  Law. 

If  Subtenant  fails  to  surrender  the  Premises  to  Sublandlord  upon  the  termination  of  this 
Sublease  as  required  by  this  Section,  Subtenant  shall  Indemnify  Sublandlord  against  all  Losses 
resulting  therefrom,  including,  without  limitation,  Losses  made  by  a succeeding  Subtenant 
resulting  from  Subtenant's  failure  to  surrender  the  Premises. 

19.  HAZARDOUS  MATERIALS 


19.1.  No  Hazardous  Materials.  Subtenant  covenants  and  agrees  that  neither  Subtenant 
nor  any  of  Subtenant’s  Agents  or  Subtenant’s  Invitees  shall  cause  or  permit  any  material  that, 
because  of  its  quantity,  concentration  or  physical  or  chemical  characteristics,  is  deemed  by  any 
federal,  state  or  local  governmental  authority  to  pose  a present  or  potential  hazard  to  human 
health  or  safety  or  to  the  environment,  including,  without  limitation,  any  material  or  substance 
defined  as  a "hazardous  substance,"  or  "pollutant"  or  "contaminant"  pursuant  to  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  of  1980  ("CERCLA", 
also  commonly  known  as  the  "Superfund"  law),  as  amended,  (42  U.S.C.  Sections  9601  et  seq.)  or 
pursuant  to  Section  25281  of  the  California  Health  & Safety  Code;  any  "hazardous  waste"  listed 
pursuant  to  Section  25140  of  the  California  Health  & Safety  Code;  any  asbestos  and  asbestos 
containing  materials  whether  or  not  such  materials  are  part  of  the  structure  of  any  existing 
improvements  on  the  Premises,  or  are  naturally  occurring  substances  on,  in  or  about  the 
Premises;  and  petroleum,  including  crude  oil  or  any  fraction  thereof,  and  natural  gas  or  natural 
gas  liquids  (“Hazardous  Material”)  to  be  brought  upon,  kept,  used,  stored,  generated  or  disposed 
of  in,  on  or  about  the  Premises  or  transported  to  or  from  the  Premises  without  the  prior  written 
approval  of  Sublandlord,  which  approval  may  be  withheld  in  Sublandlord’s  sole  and  absolute 
discretion.  Subtenant  shall  immediately  notify  Sublandlord  if  and  when  Subtenant  learns  or  has 
reason  to  believe  there  has  been  any  release  of  Hazardous  Material  in,  on  or  about  the  Premises  . 
Sublandlord  may  from  time  to  time  request  Subtenant  to  provide  adequate  information  for 
Sublandlord  to  determine  that  any  Hazardous  Material  permitted  hereunder  is  being  handled  in 
compliance  with  all  applicable  federal,  state  or  local  Laws  or  policies  relating  to  Hazardous 
Material  (including,  without  limitation,  its  use,  handling,  transportation,  production,  disposal, 
discharge  or  storage)  or  to  human  health  and  safety,  industrial  hygiene  or  environmental 
conditions  in,  on,  under  or  about  the  Premises  and  any  other  property,  including,  without 


i:\spclprof\rmcohen\treasiire\leases\photo  booth  LEA 


20 


limitation,  soil,  air  and  groundwater  conditions  (“Environmental  Laws”),  and  Subtenant  shall 
promptly  provide  all  such  information.  Sublandlord  and  Sublandlord’s  Agents  shall  have  the 
right  to  inspect  the  Premises  for  Hazardous  Material  and  compliance  with  the  provisions  hereof 
at  all  reasonable  times  upon  reasonable  advance  oral  or  written  notice  to  Subtenant  (except  in  the 
e\  ent  of  an  emergency).  Without  limiting  the  foregoing,  Subtenant  acknowledges  and  agrees  that 
it  shall  be  bound  by  and  will  comply  with  the  environmental  protection  provisions  provided  for 
in  Section  13  of  the  Master  Lease. 

19.2.  Subtenant's  Environmental  Indemnity.  If  Subtenant  breaches  any  of  its 
obligations  contained  in  Section  19.1  above,  or,  if  any  act  or  omission  or  negligence  of  Subtenant 
or  any  of  Subtenant's  Agents  or  Subtenant’s  Invitees  results  in  any  spilling,  leaking,  pumping, 
pouring,  emitting,  discharging,  injecting,  escaping,  leeching  or  dumping  (“Release”)  of 
Hazardous  Material  in,  on,  under  or  about  the  Premises  or  the  Property,  without  limiting 
Subtenant's  general  Indemnity  contained  in  Section  15.2  above,  Subtenant,  on  behalf  of  itself  and 
Subtenant’s  Agents,  shall  Indemnify  the  Indemnified  Parties,  and  each  of  them,  from  and  against 
all  any  and  all  enforcement,  investigation,  remediation  or  other  governmental  or  regulatory 
actions,  agreements  or  orders  threatened,  instituted  or  completed  pursuant  to  any  Environmental 
Laws  together  with  any  and  all  Losses  made  or  threatened  by  any  third  party  against  Sublandlord, 
Sublandlord's  Agents,  or  the  Premises,  relating  to  damage,  contribution,  cost  recovery 
compensation,  loss  or  injury  resulting  from  the  presence,  Release  or  discharge  of  any  Hazardous 
Materials,  including,  without  limitation,  Losses  based  in  common  law,  investigation  and 
remediation  costs,  fines,  natural  resource  damages,  damages  for  decrease  in  value  of  the 
Premises,  the  loss  or  restriction  of  the  use  or  any  amenity  of  the  Premises  and  attorneys'  fees  and 
consultants'  fees  and  experts'  fees  and  costs  (“Hazardous  Materials  Claims”)  arising  during  or 
after  the  Term  of  this  Sublease  and  relating  to  such  Release.  The  foregoing  Indemnity  includes, 
without  limitation,  all  costs  associated  with  the  investigation  and  remediation  of  Hazardous 
Material  and  with  the  restoration  of  the  Premises  or  the  Property  to  its  prior  condition  including, 
without  limitation,  fines  and  penalties  imposed  by  regulatory  agencies,  natural  resource  damages 
and  losses,  and  revegetation  of  the  Premises  or  other  Sublandlord  property.  Without  limiting  the 
foregoing,  if  Subtenant  or  any  of  Subtenant's  Agents  or  Subtenant’s  Invitees,  causes  or  permits 
the  Release  of  any  Hazardous  Materials  in,  on,  under  or  about  the  Premises  or  the  Property, 
Subtenant  shall,  immediately,  at  no  expense  to  Sublandlord,  take  any  and  all  appropriate  actions 
to  return  the  Premises  or  other  Sublandlord  property  affected  thereby  to  the  condition  existing 
prior  to  such  Release  and  otherwise  investigate  and  remediate  the  Release  in  accordance  with  all 
Environmental  Laws.  Subtenant  shall  provide  Sublandlord  with  written  notice  of  and  afford 
Sublandlord  a full  opportunity  to  participate  in  any  discussions  with  governmental  regulatory 
agencies  regarding  any  settlement  agreement,  cleanup  or  abatement  agreement,  consent  decree, 
permit,  approvals,  or  other  compromise  or  proceeding  involving  Hazardous  Material. 

19.3.  Acknowledgment  of  Receipt  of  EBS  and  FOSL  Reports.  Subtenant  hereby 
acknowledges  for  itself  and  Subtenant's  Agents  that,  prior  to  the  execution  of  this  Sublease,  it 
ha  received  and  reviewed  the  Environmental  Baseline  Survey  (“EBS”)  and  the  Finding  of 


Suitability  to  Lease  (“FOSL”)  described  in  Section  7 of  the  Master  Lease. 

20.  GENERAL  PROVISIONS 

20.1.  Notices.  Except  as  otherwise  expressly  provided  in  this  Sublease,  any  notice 
given  hereunder  shall  be  effective  only  in  writing  and  given  by  delivering  the  notice  in  person,  or 
by  sending  it  first  class  mail  or  certified  mail  with  a return  receipt  requested  or  reliable 
commercial  overnight  courier,  return  receipt  requested,  with  postage  prepaid  as  follows: 

Notice  Address  of  Sublandlord  Treasure  Island  Development  Authority 
Treasure  Island  Project  Office 
410  Ave.  of  Palms 
Building  1,2nd  Floor 
Treasure  Island 
Attn:  Executive  Director 
Fax  No.:  415-274-0299 

with  a copy  to:  Office  of  the  City  Attorney 

City  Hall,  Room  234 
1 Dr.  Carlton  B.  Goodlett  PLace 
San  Francisco,  CA  94102-4682 
Attn:  Michael  S.  Cohen 
Fax  No.:  (415)  554-4755 


Notice  Address  of  Subtenant:  Rex  Liu 

888  O’ Farrell  Street 
San  Francisco,  CA  94107 
Attn:  Rex  Liu,  President 
Fax  No.  415-981-8433 
Tel  No.  415-981-8239 

Notice  Address  of  Master  Landlord:  Commanding  Officer  (Code  24) 

Engineering  Field  Activity  West 
Naval  Facilities  Engineering  Command 
900  Commodore  Drive 
San  Bruno,  California  94066 

Any  Party  hereunder  may  designate  a new  address  for  notice  purposes  hereunder  at  least  ten  (10) 
days  prior  to  the  effective  date  of  such  change.  Any  notice  hereunder  shall  be  deemed  to  have 
been  given  two  (2)  days  after  the  date  when  it  is  mailed  if  sent  by  first  class  or  certified  mail,  one 
day  after  the  date  it  is  made,  if  sent  by  commercial  overnight  carrier,  or  upon  the  date  personal 
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deli\  cry  is  made,  and  any  refusal  by  either  Party  to  accept  the  attempted  delivery  of  any  notice,  if 
such  attempted  delivery  is  in  compliance  with  this  Section  20.1  and  applicable  Laws,  shall  be 
deemed  receipt  of  such  notice.. 

20.2.  Security  Deposit  Subtenant  shall  pay  to  Sublandlord  upon  execution  of  this 
Sublease  a security  deposit  in  the  amount  of  One  Thousand  Dollar  ($1,000.00)  as  security  for  the 
faithful  performance  of  all  terms,  covenants  and  conditions  of  this  Sublease.  Subtenant  agrees 
that  Sublandlord  may  (but  shall  not  be  required  to)  apply  the  security  deposit  in  whole  or  in  part 
to  remedy  any  damage  to  the  Premises  caused  by  Subtenant,  Subtenant’s  Agents  or  Subtenant’s 
ln\  itees.  or  any  failure  of  Subtenant  to  perform  any  other  terms,  covenants  or  conditions 
contained  in  this  Sublease,  without  waiving  any  of  Sublandlord's  other  rights  and  remedies 
hereunder  or  at  Law  or  in  equity.  Should  Sublandlord  use  any  portion  of  the  security  deposit  to 
cure  any  Event  of  Default  by  Subtenant  hereunder,  Subtenant  shall  immediately  replenish  the 
security  deposit  to  the  original  amount,  and  Subtenant's  failure  to  do  so  within  five  (5)  days  of 
Sublandlord's  notice  shall  constitute  a material  Event  of  Default  under  this  Sublease. 
Sublandlord's  obligations  with  respect  to  the  security  deposit  are  solely  that  of  debtor  and  not 
trustee.  Sublandlord  shall  not  be  required  to  keep  the  security  deposit  separate  from  its  general 
funds,  and  Subtenant  shall  not  be  entitled  to  any  interest  on  such  deposit.  The  amount  of  the 
security  deposit  shall  not  be  deemed  to  limit  Subtenant's  liability  for  the  performance  of  any  of  its 
obligations  under  this  Sublease.  To  the  extent  that  Sublandlord  is  not  entitled  to  retain  or  apply 
the  security  deposit  pursuant  to  this  Section  20.3,  Sublandlord  shall  return  such  security  deposit 
to  Sublandlord  within  forty-five  (45)  days  of  the  termination  of  this  Sublease. 

20.3.  No  Implied  Waiver.  No  failure  by  Sublandlord  to  insist  upon  the  strict 
performance  of  any  obligation  of  Subtenant  under  this  Sublease  or  to  exercise  any  right,  power  or 
remedy  arising  out  of  a breach  thereof,  irrespective  of  the  length  of  time  for  which  such  failure 
continues,  no  acceptance  of  full  or  partial  Rent  during  the  continuance  of  any  such  breach,  and  no 
acceptance  of  the  keys  to  or  possession  of  the  Premises  prior  to  the  expiration  of  the  Term  by  any 
Agent  of  Sublandlord,  shall  constitute  a waiver  of  such  breach  or  of  Sublandlord's  right  to 
demand  strict  compliance  with  such  term,  covenant  or  condition  or  operate  as  a surrender  of  this 
Sublease.  No  express  w ritten  waiver  of  any  default  or  the  performance  of  any  provision  hereof 
shall  affect  any  other  default  or  performance,  or  cover  any  other  period  of  time,  other  than  the 
default,  performance  or  period  of  time  specified  in  such  express  waiver.  One  or  more  written 
waivers  of  a default  or  the  performance  of  any  provision  hereof  shall  not  be  deemed  to  be  a 
waiver  of  a subsequent  default  or  performance.  The  consent  of  Sublandlord  given  in  any 
instance  under  the  terms  of  this  Sublease  shall  not  relieve  Subtenant  of  any  obligation  to  secure 
the  consent  of  Sublandlord  in  any  other  or  future  instance  under  the  terms  of  this  Sublease. 

20.4.  Amendments.  Neither  this  Sublease  nor  any  term  or  provisions  hereof  may  be 
changed,  waived,  discharged  or  terminated,  except  by  a written  instrument  signed  by  the  Parties 
hereto. 
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20.5.  Authority.  If  Subtenant  signs  as  a corporation,  a partnership  or  a limited  liability 
company,  each  of  the  persons  executing  this  Sublease  on  behalf  of  Subtenant  does  hereby 
covenant  and  warrant  that  Subtenant  is  a duly  authorized  and  existing  entity,  that  Subtenant  has 
and  is  qualified  to  do  business  in  California,  that  Subtenant  has  full  right  and  authority  to  enter 
into  this  Sublease,  and  that  each  and  all  of  the  persons  signing  on  behalf  of  Subtenant  are 
authorized  to  do  so.  Upon  Sublandlord’s  request,  Subtenant  shall  provide  Sublandlord  with 
evidence  reasonably  satisfactory  to  Sublandlord  confirming  the  foregoing  representations  and 
warranties.  Without  limiting  the  generality  of  the  foregoing,  Subtenant  represents  and  warrants 
that  it  has  full  power  to  make  the  waivers  and  releases  , indemnities  and  the  disclosure  set  forth 
herein,  and  that  it  has  received  independent  legal  advice  from  its  attorney  as  to  the  advisability  of 
entering  into  a sublease  containing  those  provisions  and  their  legal  effect. 

20.6.  Joint  and  Several  Obligations.  The  word  "Subtenant"  as  used  herein  shall 
include  the  plural  as  well  as  the  singular.  If  there  is  more  than  one  Subtenant,  the  obligations  and 
liabilities  under  this  Sublease  imposed  on  Subtenant  shall  be  joint  and  several. 

20.7.  Interpretation  of  Sublease.  The  captions  preceding  the  articles  and  sections  of 
this  Sublease  and  in  the  table  of  contents  have  been  inserted  for  convenience  of  reference  only 
and  such  captions  shall  in  no  way  define  or  limit  the  scope  or  intent  of  any  provision  of  this 
Sublease.  This  Sublease  has  been  negotiated  at  arm's  length  and  between  persons  sophisticated 
and  knowledgeable  in  the  matters  dealt  with  herein  and  shall  be  interpreted  to  achieve  the  intents 
and  purposes  of  the  Parties,  without  any  presumption  against  the  party  responsible  for  drafting 
any  part  of  this  Sublease.  Provisions  in  this  Sublease  relating  to  number  of  days  shall  be  calendar 
days,  unless  otherwise  specified,  provided  that  if  the  last  day  of  any  period  to  give  notice,  reply  to 
a notice  or  to  undertake  any  other  action  occurs  on  a Saturday,  Sunday  or  a bank  or  Sublandlord 
holiday,  then  the  last  day  for  undertaking  the  action  or  giving  or  replying  to  the  notice  shall  be 
the  next  succeeding  business  day.  Use  of  the  word  "including"  or  similar  words  shall  not  be 
construed  to  limit  any  general  term,  statement  or  other  matter  in  this  Sublease,  whether  or  not 
language  of  non-limitation,  such  as  "without  limitation"  or  similar  words,  are  used.  Unless 
otherwise  provided  herein,  whenever  the  consent  of  Sublandlord  is  required  to  be  obtained  by 
Subtenant  hereunder.  Sublandlord  may  give  or  withhold  such  consent  in  its  sole  and  absolute 
discretion. 

20.8.  Successors  and  Assigns.  Subject  to  the  provisions  of  Section  13,  the  terms, 
covenants  and  conditions  contained  in  this  Sublease  shall  bind  and  inure  to  the  benefit  of 
Sublandlord  and  Subtenant  and,  except  as  otherwise  provided  herein,  their  personal 
representatives  and  successors  and  assigns;  provided,  however,  that  upon  any  transfer  by 
Sublandlord  (or  by  any  subsequent  Sublandlord)  of  its  interest  in  the  Premises  as  lessee, 
including  any  transfer  by  operation  of  Law,  Sublandlord  (or  any  subsequent  Sublandlord)  shall  be 
relieved  from  all  subsequent  obligations  and  liabilities  arising  under  this  Sublease  subsequent  to 
such  transfer. 
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20.9.  Brokers.  Neither  party  has  had  any  contact  or  dealings  regarding  the  leasing  of 
the  Premises,  or  any  communication  in  connection  therewith,  through  any  licensed  real  estate 
broker  or  other  person  who  could  claim  a right  to  a commission  or  finder's  fee  in  connection  with 
the  Sublease  contemplated  herein.  In  the  event  that  any  broker  or  finder  perfects  a claim  for  a 
commission  or  finder's  fee  based  upon  any  such  contact,  dealings  or  communication,  the  party 
through  whom  the  broker  or  finder  makes  a claim  shall  be  responsible  for  such  commission  or 
fee  and  shall  Indemnity'  the  other  party  from  any  and  all  Losses  incurred  by  the  indemnified  party 
in  defending  against  the  same.  The  provisions  of  this  Section  shall  survive  any  termination  of 
this  Sublease. 

20.10.  Severability.  If  any  provision  of  this  Sublease  or  the  application  thereof  to  any 
person,  entity  or  circumstance  shall,  to  any  extent,  be  invalid  or  unenforceable,  the  remainder  of 
this  Sublease,  or  the  application  of  such  provision  to  persons,  entities  or  circumstances  other  than 
those  as  to  which  it  is  invalid  or  unenforceable,  shall  not  be  affected  thereby,  and  each  other 
provision  of  this  Sublease  shall  be  valid  and  be  enforceable  to  the  fullest  extent  permitted  by 
Law. 

20.1 1.  Governing  Law.  This  Sublease  shall  be  construed  and  enforced  in  accordance 
with  the  Laws  of  the  State  of  California  and  the  federal  government. 

20.12.  l ntire  Agreement.  This  instrument  (including  the  exhibits  hereto,  which  are  ^ 

made  a part  of  this  Sublease)  contains  the  entire  agreement  between  the  Parties  and  supersedes  al 

prior  written  or  oral  negotiations,  discussions,  understandings  and  agreements.  The  Parties 
further  intend  that  this  Sublease  shall  constitute  the  complete  and  exclusive  statement  of  its  terms 
and  that  no  extrinsic  evidence  whatsoever  (including  prior  drafts  of  this  Sublease  and  any 
changes  therefrom)  may  be  introduced  in  any  judicial,  administrative  or  other  legal  proceeding 
involving  this  Sublease.  Subtenant  hereby  acknowledges  that  neither  Sublandlord  nor 
Sublandlord's  Agents  have  made  any  representations  or  warranties  with  respect  to  the  Premises 
or  this  Sublease  except  as  expressly  set  forth  herein,  and  no  rights,  easements  or  licenses  are  or 
shall  be  acquired  by  Subtenant  by  implication  or  otherwise  unless  expressly  set  forth  herein. 
Notwithstanding  the  foregoing,  the  Parties  shall  make  a good  faith  effort  to  negotiate  mutually 
acceptable  changes  to  this  Sublease,  if  any,  within  ninety  (90)  days  of  the  date  hereof,  provided 
however,  that  such  changes,  if  any,  shall  be  subject  to  the  approval  of  the  Master  Landlord. 

20.13.  Attorneys'  Fees.  In  the  event  that  either  Sublandlord  or  Subtenant  fails  to 
perform  any  of  its  obligations  under  this  Sublease  or  in  the  event  a dispute  arises  concerning  the 
meaning  or  interpretation  of  any  provision  of  this  Sublease,  the  defaulting  party  or  the  party  not 
prevailing  in  such  dispute,  as  the  case  may  be,  shall  pay  any  and  all  costs  and  expenses  incurred 
by  the  other  party  in  enforcing  or  establishing  its  rights  hereunder  (whether  or  not  such  action  is 
prosecuted  to  judgment),  including,  without  limitation,  court  costs  and  reasonable  attorneys'  fees. 

20.14.  l ime  of  Essence  Time  is  of  the  essence  with  respect  to  all  provisions  of  this  ^ 
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Sublease  in  which  a definite  time  for  performance  is  specified. 


20.15.  Cumulative  Remedies.  All  rights  and  remedies  of  either  party  hereto  set  forth  in 
this  Sublease  shall  be  cumulative,  except  as  may  otherwise  be  provided  herein. 

20.16.  Survival  of  Indemnities.  Termination  of  this  Sublease  shall  not  affect  the  right 
of  either  party  to  enforce  any  and  all  indemnities  and  representations  and  warranties  given  or 
made  to  the  other  party  under  this  Sublease,  nor  shall  it  affect  any  provision  of  this  Sublease  that 
expressly  states  it  shall  survive  termination  hereof.  Subtenant  specifically  acknowledges  and 
agrees  that,  with  respect  to  each  of  the  indemnities  contained  in  this  Sublease,  Subtenant  has  an 
immediate  and  independent  obligation  to  defend  Sublandlord  and  the  other  Indemnified  Parties 
from  any  claim  which  actually  or  potentially  falls  within  the  indemnity  provision  even  if  such 
allegation  is  or  may  be  groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such 
claim  is  tendered  to  Subtenant  by  Sublandlord  and  continues  at  all  times  thereafter. 

20.17.  Relationship  of  Parties.  Sublandlord  is  not,  and  none  of  the  provisions  in  this 
Sublease  shall  be  deemed  to  render  Sublandlord,  a partner  in  Subtenant's  business,  or  joint 
venturer  or  member  in  any  joint  enterprise  with  Subtenant.  This  Sublease  is  not  intended  nor 
shall  it  be  construed  to  create  any  third  party  beneficiary  rights  in  any  third  party,  unless 
otherwise  expressly  provided.  The  granting  of  this  Sublease  by  Sublandlord  does  not  constitute 
authorization  or  approval  by  Sublandlord  of  any  activity  conducted  by  Subtenant  on,  in  or 
relating  to  the  Premises. 

20.18.  Recording.  Subtenant  agrees  that  it  shall  not  record  this  Sublease  nor  any 
memorandum  or  short  form  hereof  in  the  official  records  of  any  county. 

20.19.  Non-Liability  of  Indemnified  Parties’  officials,  employees  and  Agents.  No 

elective  or  appointive  board,  commission,  member,  officer  or  employee  of  any  of  the 
Indemnified  Parties  shall  be  personally  liable  to  Subtenant,  its  successors  and  assigns,  in  the 
event  of  any  default  or  breach  by  Sublandlord  or  for  any  amount  which  may  become  due  to 
Subtenant,  its  successors  and  assigns,  or  for  any  obligation  of  Sublandlord  under  this  Agreement. 

20.20.  No  Discrimination.  Subtenant  shall  comply  with  the  non-discrimination 
provisions  of  Section  19.1  of  the  Master  Lease,  including,  without  limitation,  posting  all  notices 
required  therein. 

20.21.  Counterparts.  This  Sublease  may  be  executed  in  two  or  more  counterparts,  each 
of  which  shall  be  deemed  an  original,  but  all  of  which  taken  together  shall  constitute  one  and  the 
same  instrument. 

20.22.  Master  Landlord's  Consent.  This  Sublease  is  expressly  conditioned  upon 
receipt  of  the  written  consent  of  Master  Landlord 
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21.  SPECIAL  PROVISIONS 


t 


21.1.  Signs.  Subtenant  agrees  that  it  will  not  erect  or  maintain,  or  permit  to  be  erected 
or  maintained,  any  signs,  notices  or  graphics  upon  or  about  the  Premises  which  are  visible  in  or 
from  public  corridors  or  other  portions  of  any  common  areas  of  the  Building  or  from  the  exterior 
of  the  Premises,  without  Sublandlord's  prior  written  consent,  which  Sublandlord  may  withhold  or 
grant  in  its  sole  discretion. 

21.2.  Public  Transit  Information.  Subtenant  shall  establish  and  carry  on  during  the 
Term  a program  to  encourage  maximum  use  of  public  transportation  by  personnel  of  Subtenant 
employed  on  the  Premises,  including,  without  limitation,  the  distribution  to  such  employees  of 
written  materials  explaining  the  convenience  and  availability  of  public  transportation  facilities 
adjacent  or  proximate  to  the  Building  and  encouraging  use  of  such  facilities,  all  at  Subtenant's 
sole  expense. 

21.3.  Non-Discrimination. 

(a)  Covenant  Not  to  Discriminate.  In  the  performance  of  this  Sublease,  Subtenant 
covenants  and  agrees  not  to  discriminate  on  the  basis  of  the  fact  or  perception  of  a person’s  race, 

color,  creed,  religion,  national  origin,  ancestry,  age,  sex,  sexual  orientation,  gender  identity,  ^ 

domestic  partner  status,  marital  status,  disability  or  Acquired  Immune  Deficiency  Syndrome  or 

HIV  status  (AIDS/HIV  status)  against  any  employee  of,  any  City  employee  working  with,  or 

applicant  for  employment  with.  Subtenant  in  any  of  Subtenant’s  operations  within  the  United 

States,  or  against  any  person  seeking  accommodations,  advantages,  facilities,  privileges,  services, 

or  membership  in  all  business,  social,  or  other  establishments  or  organizations  operated  by 

Subtenant. 

(b)  Subleases  and  Other  Subcontracts.  Subtenant  shall  include  in  all  Subleases  and 
other  subcontracts  relating  to  the  Premises  a non-discrimination  clause  applicable  to  such 
subtenant  or  other  subcontractor  in  substantially  the  form  of  subsection  (a)  above.  In  addition, 

Subtenant  shall  incorporate  by  reference  in  all  subleases  and  other  subcontracts  the  provisions  of 
Sections  12B.2(a),  12B.2(c)-(k),  and  12C.3  of  the  San  Francisco  Administrative  Code  and  shall 
require  all  subtenants  and  other  subcontractors  to  comply  with  such  provisions.  Subtenant’s 
failure  to  comply  with  the  obligations  in  this  subsection  shall  constitute  a material  breach  of  this 
Sublease. 

(c)  Non-Discrimination  in  Benefits.  Subtenant  does  not  as  of  the  date  of  this 
Sublease  and  will  not  during  the  Term,  in  any  of  its  operations  in  San  Francisco  or  where  the 
work  is  being  performed  for  the  City  or  elsewhere  within  the  United  States,  discriminate  in  the 
provision  of  bereavement  leave,  family  medical  leave,  health  benefits,  membership  or 

membership  discounts,  moving  expenses,  pension  and  retirement  benefits  or  travel  benefits,  as  * 
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well  as  any  benefits  other  than  the  benefits  specified  above,  between  employees  with  domestic 
partners  and  employees  with  spouses,  and/or  between  the  domestic  partners  and  spouses  of  such 
employees,  where  the  domestic  partnership  has  been  registered  with  a governmental  entity 
pursuant  to  state  or  local  law  authorizing  such  registration,  subject  to  the  conditions  set  forth  in 
Section  12B.2(b)  of  the  San  Francisco  Administrative  Code. 

(d)  HRC  Form.  Subtenant  shall  execute  the  “Chapter  12B  Declaration: 
Nondiscrimination  in  Contracts  and  Benefits”  form  (Form  HRC-12B-101)  with  supporting 
documentation  and  secure  the  approval  of  the  form  by  the  San  Francisco  Human  Rights 
Commission  (the  “HRC”). 

(e)  Incorporation  of  Administrative  Code  Provisions  by  Reference.  The  provisions  of 
Chapters  12B  and  12C  of  the  San  Francisco  Administrative  Code  relating  to  non-discrimination 
by  parties  contracting  for  the  lease  of  City  property  are  incorporated  in  this  Section  by  reference 
and  made  a part  of  this  Agreement  as  though  fully  set  forth  herein.  Subtenant  shall  comply  fully 
with  and  be  bound  by  all  of  the  provisions  that  apply  to  this  Sublease  under  such  Chapters  of  the 
Administrative  Code,  including  but  not  limited  to  the  remedies  provided  in  such  Chapters. 
Without  limiting  the  foregoing.  Subtenant  understands  that  pursuant  to  Section  12B.2(h)  of  the 
San  Francisco  Administrative  Code,  a penalty  of  $50  for  each  person  for  each  calendar  day 
during  which  such  person  was  discriminated  against  in  violation  of  the  provisions  of  this 
Sublease  may  be  assessed  against  Subtenant  and/or  deducted  from  any  payments  due  Subtenant. 

21.4.  No  Relocation  Assistance;  Waiver  of  Claims.  Subtenant  acknowledges  that  it 
will  not  be  a displaced  person  at  the  time  this  Sublease  is  terminated  or  expires  by  its  own  terms, 
and  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all  Claims 
against,  and  covenants  not  to  sue,  Sublandlord,  its  departments,  commissions,  officers,  directors 
and  employees,  and  all  persons  acting  by,  through  or  under  each  of  them,  under  any  laws, 
including,  without  limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  from 
Sublandlord  under  federal  and  state  relocation  assistance  laws  (including,  but  not  limited  to, 
California  Government  Code  Section  7260  et  seq.),  except  as  otherwise  specifically  provided  in 
this  Sublease  with  respect  to  a Taking. 

2 1 .5.  MacBride  Principles  - Northern  Ireland.  The  City  and  County  of  San 
Francisco  urges  companies  doing  business  in  Northern  Ireland  to  move  toward  resolving 
employment  inequities  and  encourages  then  to  abide  by  the  MacBride  Principles  as  expressed  in 
San  Francisco  Administrative  Code  Section  12F.1,  et  seq.  The  City  and  County  of  San  Francisco 
also  urges  San  Francisco  companies  to  do  business  with  corporations  that  abide  by  the  MacBride 
Principles.  Subtenant  acknowledges  that  it  has  read  and  understands  the  above  statement  of  the 
City  and  County  of  San  Francisco  concerning  doing  business  in  Northern  Ireland. 

21.6.  Tropical  Hardwood  Ban.  The  City  and  County  of  San  Francisco  urges 
companies  not  to  import,  purchase,  obtain  or  use  for  any  purpose,  any  tropical  hardwood  or 
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tropical  hardwood  product. 


» 


2 1.7.  Conflicts  of  Interest.  Subtenant  states  that  it  is  familiar  with  the  provisions  of 
Section  8.105  and  8.106  of  the  San  Francisco  Charter  and  certifies  that  it  knows  of  no  facts 
which  would  constitute  a violation  of  such  provisions.  Subtenant  further  certifies  that  it  has 
made  a complete  disclosure  to  the  Sublandlord  of  all  facts  bearing  on  any  possible  interests, 
direct  or  indirect,  w hich  Subtenant  believes  any  officer  or  employee  of  the  Sublandlord  presently 
has  or  will  have  in  this  Sublease  or  in  the  performance  thereof  or  in  any  portion  of  the  profits 
thereof.  Willful  failure  by  Subtenant  to  make  such  disclosure,  if  any,  shall  constitute  grounds  for 
the  Sublandlord's  termination  and  cancellation  of  this  Sublease. 

21.8.  Burma  (Mvanmar)  Business  Prohibition.  Subtenant  is  not  the  government  of 
Burma  (Myanmar),  a person  or  business  entity  organized  under  the  laws  of  Burma  (Myanmar)  or 
a “prohibited  person  or  entity”  as  defined  in  Section  12J.2(G)  of  the  San  Francisco 
Administrative  Code.  Sublandlord  reserves  the  right  to  terminate  this  Sublease  for  default  if 
Subtenant  violates  the  terms  of  this  clause.  Chapter  12J  of  the  San  Francisco  Administrative 
Code  is  hereby  incorporated  by  reference  as  though  fully  set  forth  herein.  The  failure  of 
Subtenant  to  comply  with  any  of  its  requirements  shall  be  deemed  a material  breach  of  this 
Sublease.  In  the  event  Subtenant  fails  to  comply  in  good  faith  with  any  of  the  provisions  of 
Chapter  12J  of  the  San  Francisco  Administrative  Code,  Subtenant  shall  be  liable  for  liquidated 
damages  for  each  violation  in  an  amount  equal  to  Subtenant’s  net  profit  under  this  Sublease,  or 
10%  of  the  total  amount  of  the  Sublease,  or  $1,000,  whichever  is  greatest.  Subtenant 
acknowledges  and  agrees  the  liquidated  damages  assessed  shall  be  payable  to  the  Sublandlord 
upon  demand  and  may  be  setoff  against  any  moneys  due  to  the  Subtenant  from  this  Sublease . 

2 1 .9.  Prevailing  Wages  for  Construction  Work.  Subtenant  agrees  that  any  person 
performing  labor  in  the  construction  of  the  alterations  required  under  Section  7.1  [Alterations] 
shall  be  paid  not  less  than  the  highest  prevailing  rate  of  wages  and  that  Subtenant  shall  include, 
in  any  contract  for  construction  of  such  improvements,  a requirement  that  all  persons  performing 
labor  under  such  contract  shall  be  paid  not  less  than  the  highest  prevailing  rate  of  wages  for  the 
labor  so  performed.  Subtenant  further  agrees  that,  as  to  the  construction  of  such  improvements 
under  this  Sublease,  Subtenant  shall  comply  with  all  the  provisions  of  subsection  (b)  of  San 
Francisco  Charter  Section  A7.204  and  Sections  6.33  through  6.45  of  the  San  Francisco 
Administrative  Code  that  relate  to  payment  of  prevailing  wages.  Subtenant  shall  require  any 
contractor  to  provide,  and  shall  deliver  to  Sublandlord  every  two  weeks  during  any  construction 
period,  certified  payroll  reports  with  respect  to  all  persons  performing  labor  in  the  construction  of 
any  of  the  required  alterations. 

21.10.  Prohibition  of  Tobacco  Advertising.  Subtenant  acknowledges  and  agrees  that 
no  advertising  of  cigarettes  or  tobacco  products  is  allowed  on  any  real  property  owned  by  or 
under  the  control  of  the  Authority  or  the  City,  including  the  Premises  and  the  Property.  This 
prohibition  includes  the  placement  of  the  name  of  a company  producing  selling  or  distributing 
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Sublandlord  and  Subtenant  have  executed  this  Sublease  in  triplicate  as  of  the  date  first 
written  above. 


SUBTENANT: 


Mr.  Rex  Lui 
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TREASURE  ISLAND  DEVELOPEMNT  AUTHORITY 
City  and  County  of  San  Francisco 


Agenda  Item  No.  12 


April  10,  2002 


Subject:  Resolution  authorizing  the  Executive  Director  to  enter  into  an  amendment  to  the 
Sublease  between  Tri  Cities  Children’s  Center  for  the  Childcare  Center  on  Treasure 
Island. 

Staff  Contact:  London  Breed,  Development  Specialist  274-0665 
Stephen  Proud,  Deputy  Director  274-0342 

SUMMARY  OF  PROPOSED  ACTION 

Staff  is  requesting  the  Authority  adopt  a resolution  which  would  allow  the  Executive 
Director  to  execute  an  amendment  to  the  Original  Sublease  dated  December  1,  2001 
between  Tri  Cities  Children’s  Center  and  the  Authority  to  amend  Section  6.1  - 
Subtenant’s  Permitted  Use,  Section  14.1  (b)  - Covenants,  Conditions  and 
Representations  and  Section  16.1  (a)  - Property  Insurance. 

DISCUSION 

On  October  17,  2001,  the  Authority  authorized  the  Executive  Director  to  execute  a 
sublease  with  Tri-Cities  Children’s  Center  for  the  use  of  the  Childcare  Center  located  on 
Treasure  Island  and  on  December  1,  2001,  the  two  parties  executed  the  sublease.  Tri- 
Cities  is  requesting  that  the  Authority  amend  the  sublease  as  a condition  of  a grant  for 
$811,116  from  the  Child  Care  Facilities  Fund  of  the  Low  Income  Housing  Fund  (LIHF). 

The  changes  include: 

1 . Amending  Section  6.1  of  the  sublease  to  include  Low  Income  Housing  Fund  as  a 
recipient  of  any  notice  of  termination. 

2.  Amending  Section  14.1  (b),  Covenants,  Conditions  and  Representations,  of  the 
sublease  to 

a) include  the  Grant  Agreement  between  Tri-Cities  and  LIHF  as  Exhibit  F of  the 
Sublease 

b)  Allow  the  sublease  to  be  terminated  if  Tri-Cities  fails  to  comply  with  the 
conditions  of  the  Grant  Agreement 

c)  Allow  LIHF  to  receive  notification  of  termination  in  the  event  of  default 


d)  Allow  both  Tri-Cities  and  Low  Income  housing  Fund  to  have  the  ability  to  cure  the 
default  within  10-days  after  termination  of  the  Sublease  and  if  both  Tri-Cites  and 
LIHF  are  unable  to  cure  the  default  within  10-days,  LIHF  shall  have  60  days  to  cure 
the  default. 

3.  Amending  Section  16.1  (a),  Property  Insurance,  of  the  sublease  to 

a)  Allow  LIHF  listed  as  additional  insured  during  the  term  of  the  Grant  Agreement 
and  if  the  facility  is  damaged  and  an  insurance  payment  is  issues,  proceeds  shall 
be  distributed  to  the  Authority  in  order  place  the  premises  in  a clean  and  safe 
condition  to  the  Authority’s  satisfaction,  then  proceeds  shall  be  paid  to  the 
maximum  amount  of  the  grant  to  LIHF,  and  any  remaining  proceeds  shall  be  paid 
to  the  Authority. 

RECOMMENDATION 

Staff  recommends  approval  of  the  amendment  to  the  Sublease. 

EXHIBITS 

Original  Sublease  with  Exhibit  B (Premises  Map)  and  Exhibit  D (MOU  between  TIHDI 

and  Tri-Cities  Children’s  Center 

Draft  First  Amendment  to  the  Sublease 

Grant  Agreement  between  Tri-Cities  Children’s  Center  and  Low  Income  Housing  Fund 
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FILE  NO. RESOLUTION  NO. 

[Amendment  to  Sublease  for  Childcare  Center] 

AUTHORIZING  AN  AMENDMENT  TO  THE  SUBLEASE  BETWEEN  THE  TREASURE 
ISLAND  DEVELOPMENT  AUTHORITY  AND  TRI-CITIES  CHILDREN'S  CENTERS  FOR  THE 
CHILDCARE  CENTER  (BUILDING  502). 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  (the  “Board”)  passed 
Resolution  No.  380-97,  authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a 
nonprofit  public  benefit  corporation  known  as  the  Treasure  Island  Development  Authority  (the 
“Authority”)  to  act  as  a single  entity  focused  on  the  planning,  redevelopment,  reconstruction, 
rehabilitation,  reuse  and  conversion  of  former  Naval  Station  Treasure  Island  (the  “Base”)  for 
the  public  interest,  convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City 
and  County  of  San  Francisco;  and, 

WHEREAS,  Under  the  T reasure  Island  Conversion  Act  of  1 997,  which  amended 
Section  33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter 
1333  of  the  Statutes  of  1968  (the  “Act”),  the  California  legislature  (i)  designated  the  Authority 
as  a redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base 
upon  approval  of  the  City’s  Board  of  Supervisors,  and,  (ii)  with  respect  to  those  portions  of  the 
Base  which  are  subject  to  the  Tidelands  Trust,  vested  in  the  Authority  the  authority  to 
administer  the  public  trust  for  commerce,  navigation  and  fisheries  as  to  such  property;  and, 

WHEREAS,  The  Tidelands  Trust  prohibits  the  sale  of  trust  property  into  private 
ownership,  generally  requires  that  Tidelands  Trust  property  be  accessible  to  the  public  and 
encourages  public-oriented  uses  of  trust  property  that,  among  other  things,  attract  people  to 
the  waterfront,  promote  public  recreation,  protect  habitat  and  preserve  open  space;  and 

WHEREAS,  In  order  to  facilitate  productive  reuse  of  the  Base,  it  may  be  beneficial  for 
the  Authority  to  lease  or  license  property  from  the  Navy  and,  in  turn,  sublease  or  sublicense 
such  property  to  third-parties  or  use  such  property  for  municipal  purposes;  and 


0 


t 


t 


♦ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

^13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

*25 


WHEREAS,  The  Authority  has  approved  the  Childcare  Center  Lease  with  the  U.S. 

Navy  for  Building  502  and  the  adjacent  parking  lot  (the  "Premises")  totaling  approximately 
3.1 1 acres;  and 

WHEREAS,  Under  the  provisions  of  the  homeless  assistance  agreement  the  T reasure 
Island  Homeless  Development  Initiative  (TIHDI)  may  request  a sublease  from  the  Authority  for 
use  of  the  Premises;  and, 

WHERAS,  On  October  17,  2001,  the  Authority  authorized  the  Executive  Director  to 
execute  a sublease  for  the  Childcare  Center  with  Tri  Cities  Children's  Center;  and 

WHEREAS,  the  Sublease  between  Tri  Cities  Children's  Center  and  the  Authority  was 
executed  on  December  1,  2001;  and 

WHEREAS,  Tri  Cities  Children's  Center  has  requested  the  Authority  amend  the  sublease 
(as  shown  in  Exhibit  A)  to: 

1.  Include  the  Low  Income  Housing  Fund  ("LIHF")  as  a recipient  of  any  notice  of 
termination; 

2.  Add  the  Grant  Agreement  between  Tri  Cities  Children's  Center  and  LIHF  to  the 
Sublease  as  an  Exhibit; 

3.  Provide  for  termination  of  the  Grant  Agreement  if  Tri  Cities  Children's  Center  fails  to 
comply  with  the  Conditions  of  the  Grant  Agreement; 

4.  Provide  notice  of  default  to  LIHF  and  provide  LIHF  the  opportunity  to  cure  any 
defult;  and 

5.  Add  LIHF  as  an  additional  insured  for  the  term  of  the  Grant  Agreement;  and 
WHERAS,  the  proposed  amendments  represent  a material  change  to  the  Sublease;  now, 

therefore,  be  it 

RESOLVED,  That  the  Board  of  Directors  hereby  authorizes  the  Executive  Director  to 
amend  the  Sublease  with  Tri  Cities  Children's  Center  and  to  enter  into  modifications  to  the 
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Childcare  Center  Sublease  (including,  without  limitation,  the  attachment  of  exhibits)  that  are  in 
the  best  interests  of  the  Authority  and  the  City,  do  not  materially  change  the  terms  of  the 
Lease,  and  are  necessary  and  advisable  to  effectuate  the  purpose  and  intent  of  this 
resolution. 


CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 
Development  Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the  above 
Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a 
properly  noticed  meeting  on  April  10,  2002. 


William  Fazande,  Secretary 
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SUBLEASE 


between 

THE  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
as  Sublandlord 


and 


Tri-Cities  Children's  Centers, 
a nonprofit  corporation  and  member  of  the 
Treasure  Island  Homeless  Development  Initiative 

as  Subtenant 


For  the  Sublease  of 

Real  Property  Consisting  of  Approximately  3.11  Acres  and  Existing 
Improvements  thereon  Surrounded  by  10th  Street  to  the  south,  11th  Street  to  the  north, 
Avenue  D to  the  west  and  Avenue  E to  the  east  on 
Naval  Station  Treasure  Island 
San  Francisco,  California 


December  1,  2001 
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TREASURE  ISLAND  SUBLEASE 


THIS  SUBLEASE  (the  "Sublease"),  dated  as  of  this  1st  day  of  December,  2001,  is 
by  and  between  the  Treasure  Island  Development  Authority  (“Sublandlord”)  and  Tri-Cities 
Children’s  Centers,  a California  public  benefit  corporation  (“Subtenant”).  From  time  to  time, 
Sublandlord  and  Subtenant  together  shall  be  referred  to  herein  as  the  “Parties”. 

This  Sublease  is  made  with  reference  to  the  following  facts  and  circumstances: 

A.  The  United  States  of  America,  acting  by  and  through  the  Department  of 
Navy  (“Master  Landlord”)  and  Sublandlord  entered  into  the  Lease  for  Childcare  Center  (Building 
502),  Naval  Station  Treasure  Island  dated  October  1,  2001  (referred  to  herein  as  the  “Master 
Lease”).  A copy  of  the  Master  Lease  is  attached  hereto  as  Exhibit  A.  Under  the  Master  Lease, 
the  Master  Landlord  leased  to  Sublandlord  Buildings  502  and  the  surrounding  premises  together 
with  all  improvements  thereon  on  Treasure  Island,  all  as  more  particularly  shown  on  the  map 
attached  hereto  as  Exhibit  B (the  “Premises”). 

B.  Subtenant  desires  to  sublet  all  of  the  Premises  from  Sublandlord  and 
Sublandlord  is  willing  to  sublet  the  Premises  to  Subtenant  on  the  terms  and  conditions  contained 
in  this  Sublease. 

NOW  THEREFORE,  Sublandlord  and  Subtenant  hereby  agree  as  follows: 

1.  PREMISES 

1.1.  Subleased  Premises  and  License.  Subject  to  the  terms,  covenants  and  conditions 
of  this  Sublease,  Sublandlord  subleases  to  Subtenant  the  Premises,  including  the  improvements 
thereon. 


1.2.  As  Is  Condition  of  Premises  and  the  License  Area. 


(a)  Inspection  of  Premises  and  License  Area.  Subtenant  represents  and 
warrants  that  Subtenant  has  conducted  a thorough  and  diligent  inspection  and  investigation, 
either  independently  or  through  its  officers,  directors,  employees,  agents,  affiliates,  subsidiaries, 
licensees  and  contractors,  and  their  respective  heirs,  legal  representatives,  successors  and  assigns, 
and  each  of  them,  (“Subtenant's  Agents”)  of  the  Premises  and  the  suitability  of  the  Premises  for 
Subtenant's  intended  use.  Subtenant  is  fully  aware  of  the  needs  of  its  operations  and  has 
determined,  based  solely  on  its  own  investigation,  that  the  Premises  is  suitable  for  Subtenant’s 
operations  and  intended  uses. 
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(b)  As  Is;  Disclaimer  of  Representations.  Subtenant  acknowledges  and 
agrees  that  the  Premises  is  being  subleased  and  accepted  in  its  "AS  IS,  WITH  ALLF  AULTS" 
condition,  without  representation  or  warranty  of  any  kind,  and  subject  to  all  applicable  laws, 
statutes,  ordinances,  resolutions,  regulations,  proclamations,  orders  or  decrees  of  any  municipal, 
county,  state  or  federal  government  or  other  governmental  or  regulatory  authority  with 
jurisdiction  over  the  Premises,  or  any  portion  thereof,  whether  currently  in  effect  or  adopted  in 
the  future  and  whether  or  not  in  the  contemplation  of  the  Parties,  including  without  limitation  the 
orders  and  citations  of  any  regulatory  authority  with  jurisdiction  over  life  and  safety  issues 
concerning  the  Premises  (“Laws”)  governing  the  use,  occupancy,  management,  operation  and 
possession  of  the  Premises.  Without  limiting  the  foregoing,  this  Sublease  is  made  subject  to  any 
and  all  covenants,  conditions,  restrictions,  easements  and  other  title  matters  affecting  the 
Premises,  or  any  portion  thereof,  whether  or  not  of  record.  Subtenant  acknowledges  and  agrees 
that  neither  Sublandlord,  the  City  and  County  of  San  Francisco  (“City”),  nor  any  of  their 
respective  officers,  directors,  employees,  agents,  affiliates,  subsidiaries,  licensees  or  contractors, 
or  their  respective  heirs,  legal  representatives,  successors  and  assigns  (“Sublandlord’s  Agents”) 
have  made,  and  Sublandlord  hereby  disclaims,  any  representations  or  warranties,  express  or 
implied,  concerning  (i)  title  or  survey  matters  affecting  the  Premises,  (ii)  the  physical,  geological, 
seismological  or  environmental  condition  of  the  Premises,  including,  without  limitation,  the 
matters  described  in  the  Seismic  Report  (as  defined  below)  (iii)  the  quality,  nature  or  adequacy  of 
any  utilities  serving  the  Premises,  (iv)  the  feasibility,  cost  or  legality  of  constructing  any 
Alterations  on  the  Premises  if  required  for  Subtenant's  use  and  permitted  under  this  Sublease,  (v) 
the  safety  of  the  Premises,  whether  for  the  use  of  Subtenant  or  any  other  person,  including 
Subtenant’s  Agents  or  Subtenant’s  clients,  customers,  vendors,  invitees,  guests,  members, 
licensees,  assignees  or  subtenants  (“Subtenant’s  Invitees”),  or  (vi)  any  other  matter  whatsoever 
relating  to  the  Premises  or  its  use,  including,  without  limitation,  any  implied  warranties  of 
merchantability  or  fitness  for  a particular  purpose. 

(c)  Seismic  Report.  Without  limiting  Section  1.2  (b)  above,  Subtenant 
expressly  acknowledges  for  itself  and  Subtenant’s  Agents  that  it  received  and  read  that  certain 
report  dated  August  1995,  entitled  “ Treasure  Island  Reuse  Plan:  Physical  Characteristics, 
Building  and  Infrastructure  Conditions,  ” prepared  for  the  Office  of  Military  Base  Conversion, 
Department  of  City  Planning,  and  the  Redevelopment  Agency  of  the  City  and  County  of 

San  Francisco,  (the  “Seismic  Report”),  a copy  of  the  cover  page  of  which  is  attached  hereto  as 
Exhibit  C.  Subtenant  has  had  an  adequate  opportunity  to  review  the  Seismic  Report  with  expert 
consultants  of  its  own  choosing. 

Sublandlord  will  provide  Subtenant  with  additional  information  about  the  seismic 
conditions  of  the  Premises  as  it  becomes  available.  Subtenant  retains  the  right  to  terminate  this 
Sublease  at  any  time  upon  written  notice  to  the  Sublandlord  if,  on  the  basis  of  such  additional 
information,  it  reasonably  deems  the  Premises  to  be  unsafe  for  occupancy. 
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2. 


COMPLIANCE  WITH  MASTER  LEASE 


2.1.  Incorporation  bv  Reference.  All  of  the  terms  and  conditions  of  the  Master 
Lease  are  hereby  incorporated  by  reference  into  this  Sublease  as  if  fully  set  forth  herein 

2.2.  Conflict.  If  any  of  the  provisions  of  this  Sublease  conflict  with  any  portion  of  the 
Master  Lease  as  incorporated  herein,  then  the  terms  of  the  Master  Lease  shall  govern. 

2.3.  Compliance  with  Master  Lease.  Subtenant  shall  not  do  or  permit  to  be  done 
anything  which  would  constitute  a violation  or  a breach  of  any  of  the  terms,  conditions  or 
provisions  of  the  Master  Lease  or  which  would  cause  the  Master  Lease  to  be  terminated  or 
forfeited  by  virtue  of  any  rights  of  termination  reserved  by  or  vested  in  the  Master  Landlord. 

2.4.  Automatic  Termination.  If  the  Master  Lease  terminates  for  any  reason 
whatsoever,  this  Sublease  shall  automatically  terminate  and  the  Parties  shall  thereafter  be 
relieved  from  all  liabilities  and  obligations  under  this  Sublease,  except  for  liabilities  and 
obligations  which  expressly  survive  termination  of  this  Sublease.  Subtenant  acknowledges  and 
agrees  that  it  has  reviewed  the  Master  Lease,  is  aware  of  the  circumstances  upon  which  the 
Master  Lease  may  be  terminated  and  hereby  assumes  all  risks  associated  with  the  automatic 
termination  of  this  Sublease  because  of  the  termination  of  the  Master  Lease. 

3.  TERM 

3.1.  Term  of  Sublease.  The  term  of  this  Sublease  shall  commence  on  the  date  of  this 
Agreement  as  written  above  (the  "Commencement  Date")  and  continue  on  until  the  earlier  of  (i) 
five  (5)  years  following  the  Commencement  Date  or  (ii)  30  days  following  written  notice  from 
Sublandlord  that  the  Premises  are  required  for  redevelopment  pursuant  to  a development  plan 
approved  by  the  Board  of  Directors  of  the  Authority,  which  notice  shall  not  be  given  if  at  all 
before  the  end  of  three  (3)  years  following  the  Commencement  Date.  If  this  Sublease  terminates 
pursuant  to  the  provisions  of  (ii)  above,  Sublandlord  shall  be  subject  to  the  "Buy  Out"  provisions 
of  Section  3.4  below. 

3.2.  Authority's  Dufy  to  Extend.  If,  during  the  term  of  this  Sublease,  the  Authority 
obtains  State  legislative  authority  to  lease  Tidelands  Trust  property  for  Non-Tidelands  Trust  uses 
for  a longer  term  than  five  (5)  years,  the  Sublandlord  shall  grant  to  Subtenant  an  option  to  extend 
the  term  of  this  Sublease  for  up  to  an  additional  seven  (7)  years.  The  Sublease  shall  not  exceed 
twelve  (12)  years  from  the  Commencement  Date  without  the  approval  of  the  Authority.  The 
right  to  extend  shall  be  subject  to  Sublandlord's  right  to  terminate  the  Sublease  in  accordance 
with  Section  3 . 1 (ii)  above.  In  the  event  that  the  Subtenant  exercises  its’  option  to  extend  beyond 
the  initial  five  (5)  year  term.  Sublandlord  shall  have  no  obligation  to  Subtenant  for  any  buy-out 
provisions  under  Section  3.4. 
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3.3.  Additional  Extensions.  At  the  end  of  the  term  herein,  the  Sublandlord  will  use 
good  faith  efforts  to  negotiate  a new  sublease  with  Subtenant  for  an  acceptable  term  agreeable  to 
both  parties. 

3.4.  Buy-Out  Provision.  The  parties  hereby  agree  that  if  this  Sublease  is  terminated 
before  the  end  of  the  fourth  (4th)  year  of  the  term  pursuant  to  the  provisions  of  Section  3 . 1 (ii) 
above,  Sublandlord  shall  pay  to  Subtenant  80%  of  all  Reimbursable  Costs  set  forth  herein  below. 
If  this  Sublease  is  terminated  before  the  end  of  the  fifth  (5th)  year  of  the  term  pursuant  to  the 
provisions  of  Section  3.1  (ii)  above,  Sublandlord  shall  pay  to  Subtenant  75%  of  all  Reimbursable 
Costs  set  forth  herein  below.  If  at  the  end  of  the  term  Sublandlord  does  not  renew  the  Sublease, 
Sublandlord  shall  pay  to  the  Subtenant  70%  of  all  Reimbursable  Costs.  For  purposes  of  this 
Sublease,  the  term  "Reimbursable  Costs"  shall  mean  expenditures  actually  incurred  and  paid  by 
Subtenant  for  the  design,  management,  construction  and  installation  of  the  Required 
Improvements  (as  defined  in  Section  7.1  below),  including  start  up  costs  such  as  furniture, 
equipment,  supplies,  staff  recruitment  and  training.  The  total  amount  of  Reimbursable  Costs 
shall  not  exceed  Eight  Hundred  Fifty  Thousand  Dollars  ($850,000)  without  the  approval  of  the 
Authority. 

4.  RENT 

4.1.  Base  Rent.  In  consideration  of  the  terms  and  conditions  of  that  certain  agreement 
by  and  between  Sublandlord  and  Subtenant  (the  “TIHDI  Agreement”),  Subtenant  shall  not  be 
required  to  pay  any  Base  Rent  for  the  entire  term  of  this  Sublease. 

4.2.  Additional  Charges.  Subtenant  shall  pay  any  and  all  real  property  taxes, 
possessory  interest  taxes  and  other  costs,  impositions,  expenses,  or  charges  hereunder,  including, 
without  limitation,  (i)  a common  area  maintenance  charge  in  the  amount  not  to  exceed  Six 
Hundred  Thirty  Dollars  ($630.00)  pre  month  (ii)  landscaping  charges  necessary  to  maintain 
property  at  Level  2 standards  as  definded  in  Exhibit  G,  and  (iii)  all  other  charges  related  to  the 
Premises  otherwise  payable  by  Subtenant  to  Sublandlord  hereunder,  including,  without 
limitation,  all  utility  charges  (together,  the  “Additional  Charges”).  The  Additional  Charges  shall 
hereinafter  be  referred  to  as  the  “Rent”.  All  Additional  Charges  shall  be  due  and  payable 
immediately  on  the  first  day  of  each  month  and  shall  be  delinquent  if  Sublandlord  has  not 
received  Subtenant’s  payment  on  or  before  the  tenth  (10th)  day  of  the  month.  Subtenant’s 
obligation  to  pay  Rent,  including  without  limitation  late  charges  and  default  interest,  shall 
survive  the  termination  of  this  Sublease. 
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4.3.  Late  Charge.  If  Subtenant  fails  to  pay  any  Rent  within  ten  (10)  days  after  the 
date  the  same  is  due  and  payable,  such  unpaid  amount  will  be  subject  to  a late  payment  charge 
equal  to  six  percent  (6%)  of  the  unpaid  amount  in  each  instance.  The  late  payment  charge  has 
been  agreed  upon  by  Sublandlord  and  Subtenant,  after  negotiation,  as  a reasonable  estimate  of 
the  additional  administrative  costs  and  detriment  that  Sublandlord  will  incur  as  a result  of  any 
such  failure  by  Subtenant,  the  actual  costs  thereof  being  extremely  difficult  if  not  impossible  to 
determine.  The  late  payment  charge  constitutes  liquidated  damages  to  compensate  Sublandlord 
for  its  damages  resulting  from  such  failure  to  pay  and  Subtenant  shall  promptly  pay  such  charge 
to  Sublandlord  together  with  such  unpaid  amount. 


5.  TAXES,  ASSESSMENTS  AND  OTHER  EXPENSES 

5.1.  Taxes  and  Assessments,  Licenses,  Permit  Fees  and  Liens. 

(a)  Payment  Responsibility.  Subtenant  shall  pay  any  and  all  real  and 
personal  property  taxes,  including,  but  not  limited  to,  possessory  interest  taxes,  general  and 
special  assessments,  excises,  licenses,  permit  fees  and  other  charges  and  impositions  of  every 
description  levied  on  or  assessed  against  the  Premises,  any  Alterations,  Subtenant's  Personal 
Property,  or  Subtenant's  use  of  the  Premises  or  any  Alterations  during  the  Term.  Subtenant  shall 
make  all  such  payments  directly  to  the  charging  authority  when  due  and  payable  and  at  least  ten 
(10)  days  prior  to  delinquency.  However,  with  respect  to  real  property  taxes  and  assessments 
levied  on  or  assessed  against  the  Premises  for  which  Sublandlord  receives  the  tax  bill  directly 
from  the  taxing  authority,  Subtenant  shall  reimburse  Sublandlord  for  payment  of  such  sums 
immediately  upon  demand. 

(b)  Taxability  of  Possessory  Interest.  Without  limiting  the  foregoing, 
Subtenant  recognizes  and  agrees  that  this  Sublease  may  create  a possessory  interest  subject  to 
property  taxation  and  that  Subtenant  may  be  subject  to  the  payment  of  property  taxes  levied  on 
such  interest. 


(c)  No  Liens.  Subtenant  shall  not  allow  or  suffer  a lien  for  any  taxes  payable 
by  Subtenant  hereunder  to  be  imposed  upon  the  Premises  or  upon  any  equipment  or  other 
property  located  thereon  without  discharging  the  same  as  soon  as  practicable,  and  in  no  event 
subsequent  to  delinquency. 

(d)  Reporting  Information.  Subtenant  agrees  to  provide  such  information  as 
Sublandlord  may  request  to  enable  Sublandlord  to  comply  with  any  possessory  interest  tax 
reporting  requirements  applicable  to  this  Sublease. 

5.2.  Other  Expenses.  This  is  a “triple  net”  Sublease.  Accordingly,  Subtenant  shall  be 
5 


' 


responsible  for  any  and  all  other  charges,  costs  and  expenses  related  to  its  use,  occupancy, 
operation  or  enjoyment  of  the  Premises  or  any  Alterations  permitted  thereon,  including,  without 
limitation,  the  cost  of  any  utilities,  maintenance,  janitorial,  or  other  services  necessary  for 
Subtenant's  use. 

5.3.  Evidence  of  Payment.  Subtenant  shall,  upon  Sublandlord’s  request,  furnish  to 
Sublandlord  within  ten  (10)  days  after  the  date  when  any  charges  are  due  and  payable,  official 
receipts  of  the  appropriate  taxing  authority  or  other  evidence  reasonably  satisfactory  to 
Sublandlord,  evidencing  payment  thereof. 

6.  USE;  COVENANTS  TO  PROTECT  PREMISES 

6.1.  Subtenant's  Permitted  Use.  Subtenant  may  use  the  Premises  to  (i)  install  and 
construct  such  improvements  to  the  Premises  as  are  described  in  Section  7.1  herein  and  any  other 
improvements  in  accordance  with  plans  that  may  be  submitted  by  Subtenant  and  approved  by 
Sublandlord  and  (ii)  the  provision  of  childcare  services  for  infant,  toddler,  and  pre-school  age 
children,  all  as  described  in  that  Memorandum  of  Understanding  dated  October  26,  2001  (the 
MOU)  between  Subtenant  and  the  Treasure  Island  Homeless  Development  Initiative  attached 
hereto  and  made  a part  hereof  as  Exhibit  D.  The  MOU  shall  remain  in  effect  for  the  term  of  this 
Sublease.  If  the  MOU  is  terminated  for  any  reason,  Sublandlord  shall  have  the  right  to  terminate 
this  Sublease  by  giving  fourteen  (14)  days  written  notice  of  termination  to  Subtenant.  In  the  event 
that  this  Sublease  is  terminated  pursuant  to  the  provisions  of  this  Section  6.1  and  notwithstanding 
the  provisions  of  Sections  3.1  and  3.4  above,  Sublandlord  shall  have  no  obligation  to  Subtenant 
under  the  "Buy-Out"  provisions  of  Section  3.4.  Subtenant  shall  offer  such  childcare  services  to 
the  residents  and  employees  of  Treasure  and  Yerba  Buena  Islands  as  well  as  to  residents  of  the 
greater  City  and  County  of  San  Francisco,  with  preference  given  to  Treasure  and  Yerba  Buena 
Islands  residents  and  employees.  No  other  uses  of  the  Premises  are  permitted  without  the  prior 
written  approval  of  the  Executive  Director  of  the  Authority. 

6.2.  Subtenant’s  Access  to  the  Premises.  As  provided  in  the  Master  Lease, 

Subtenant  will  have  access  to  the  Premises  on  a 24-hour,  seven-days-a-week  basis,  provided 
however,  Subtenant  shall  coordinate  such  access  with  the  local  representative  of  Master 
Landlord. 

6.3.  Rules  and  Regulations.  Subtenant  agrees  to  adhere  to  all  rules  and  regulations 
regarding  the  Premises  attached  hereto  as  Exhibit  E,  and  any  additional  rules  regarding  security, 
ingress,  egress,  safety  and  sanitation  applicable  to  the  Premises,  as  such  rules  and  regulations 
may  be  prescribed  by  Master  Landlord  or  Sublandlord  from  time  to  time  and  which  are  provided 
to  Subtenant  in  advance  of  the  enforcement  thereof. 
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6.4.  Easements.  This  Sublease  shall  be  subject  to  all  outstanding  easements  and 
rights-of-way  for  location  of  any  type  of  facility  over,  across,  in,  and  upon  the  Premises  or  any 
portion  thereof,  and  to  the  right  of  Master  Landlord  to  grant  such  additional  easements  and 
rights-of-way  over,  across,  in  and  upon  the  Premises  as  Master  Landlord  shall  determine  to  be  in 
the  public  interest  (“Additional  Easements”),  provided  that,  as  provided  in  the  Master  Lease, 
Master  Landlord  shall  use  its  best  efforts  to  minimize  any  interference  with  Subtenant’s 
operations  hereunder  caused  by  the  granting  of  any  such  Additional  Easements  and  the  granting 
of  such  Additional  Easements  shall  be  conditioned  on  the  assumption  by  the  grantee  thereof  of 
liability  to  Subtenant  for  such  damages  as  Subtenant  shall  suffer  for  property  destroyed  or 
property  rendered  unusable  on  account  of  the  grantee’s  exercise  of  its  rights  thereunder.  There  is 
hereby  reserved  to  the  holders  of  such  Additional  Easements  as  are  presently  outstanding  or 
which  may  hereafter  be  granted,  to  any  workers  officially  engaged  in  the  construction, 
installation,  maintenance,  operation,  repair  or  replacement  of  facilities  located  thereon,  and  to 
any  federal,  state  or  local  official  engaged  in  the  official  inspection  thereof,  such  reasonable 
rights  of  ingress  and  egress  over  the  Premises  as  shall  be  necessary  for  the  performance  of  their 
duties  with  regard  to  such  facilities.  To  the  best  knowledge  of  the  Mayor’s  Treasure  Island 
Project  Office,  there  are  no  existing  Additional  Easements  or  other  encumbrances  which  would 
materially  interfere  with  Subtenant’s  use  of  the  Premises. 

6.5.  No  Interference  with  Navy  Operations.  Subtenant  shall  not  conduct  operations, 
nor  make  any  Alterations  (as  defined  below),  that  would  interfere  with  or  otherwise  restrict 
Master  Landlord’s  operations  or  environmental  clean-up  or  restoration  actions  by  the  Master 
Landlord,  Sublandlord,  the  Environmental  Protection  Agency,  the  State  of  California  or  their 
contractors.  Environmental  clean-up,  restoration  or  testing  activities  by  these  Parties  shall  take 
priority  over  the  Subtenant’s  use  of  the  Premises  in  the  event  of  any  conflict,  provided,  however, 
in  such  event,  Master  Landlord  and  Sublandlord  shall  use  their  best  efforts  to  minimize  any 
disruption  of  Subtenant’s  operation. 

6.6.  No  Unlawful  Uses,  Nuisances  or  Waste.  Without  limiting  the  foregoing, 
Subtenant  shall  not  use,  occupy  or  permit  the  use  or  occupancy  of  any  of  the  Premises  in  any 
unlawful  manner  or  for  any  illegal  purpose,  or  permit  any  offensive,  noisy  or  hazardous  use  or 
any  waste  on  or  about  the  Premises.  Subtenant  shall  take  all  precautions  to  eliminate  any 
nuisances  or  hazards  relating  to  its  activities  on  or  about  the  Premises.  Subtenant  shall  not 
conduct  any  business,  place  any  sales  display,  or  advertise  in  any  manner  in  areas  outside  the 
Premises  or  make  or  allow  any  of  Subtenant's  employees  and  representatives  family,  domestic 
partners  or  guests  to  make  any  loud  or  boisterous  noise,  or  engage  in  any  other  objectionable 
behavior.  Subtenant  further  agrees  not  to  commit,  suffer,  or  permit  any  waste  or  nuisance  in,  on 
or  about  the  Premises. 

6.7.  Signage.  Subtenant  shall  not  construct  or  install  any  signage  on  the  Premises 
without  Master  Landlord's  and  Sublandlord's  prior  approval,  which  approval  may  be  granted, 
withheld,  or  denied  in  Sublandlord's  sole  and  absolute  discretion. 
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7. 


ALTERATIONS 


7.1.  Required  Improvements.  Subtenant  shall  arrange  for  an  inspection  of  the 
Premises  by  the  Department  of  Building  Inspection  for  the  City  and  County  of  San  Francisco 
(DBI)  within  15  business  days  after  the  Commencement  Date  of  this  Sublease.  The  purpose  of 
the  inspection  will  be  to  determine  if  any  improvements  to  the  Premises  will  be  necessary  to 
make  the  Premises  comply  with  all  building  codes  and  access  requirements  given  the  uses 
contemplated  for  the  Premises  under  this  Sublease.  Subtenant  shall  perform  all  improvements  to 
the  Premises  required  by  DBI,  including  without  limitation,  any  improvements  for  seismic  safety 
to  meet  the  FEMA  1 78  Life  Safety  Standards.  Subtenant  shall  submit  a copy  of  any  written 
report  from  DBI's  inspection  to  Sublandlord  promptly  upon  Subtenant's  receipt  of  same. 
Subtenant  shall  thereafter  prepare  and  submit  to  Sublandlord  such  plans  and  specifications  for 
improvements  to  the  Premises  to  construct  or  install  all  improvements  required  under  DBFs 
report  (the  "Required  Improvements").  At  the  time  Subtenant  submits  the  plans  and 
specifications  for  the  Required  Improvements,  Subtenant  shall  also  submit  a written  budget, 
within  90  days,  in  a form  reasonably  satisfactory  to  Sublandlord  detailing  Subtenant's  estimated 
Reimbursable  Costs  (as  defined  in  Section  3.4  above)  for  the  Required  Improvements.  Upon 
Sublandlord's  approval  of  such  plans  and  specifications  and  estimated  Reimbursable  Costs, 
Subtenant  shall  construct  and  install  or  cause  the  construction  and  installation  of  the  Required 
Improvements  in  accordance  with  the  requirements  for  constructing  alterations  contained  in 
Section  7.2  below,  as  applicable.  Prior  to  commencement  of  construction  of  the  Required 
Improvements,  Subtenant  shall  meet  with  the  Mayor's  Office  of  Disability.  Subtenant  shall 
further  be  responsible  for  obtaining  all  permits  and  licenses  required  in  connection  with  the 
Required  Improvements.  Subtenant  shall  not  make  any  material  change  to  the  plans  and 
specifications  for  the  Required  Improvements  without  first  obtaining  Sublandlord’s  written 
approval.  Subtenant  shall  not  use  or  occupy  the  Premises  until  all  Required  Improvements  have 
been  completed  as  evidenced  by  written  documentation  from  DBI  certifying  the  satisfactory 
completion  of  the  Required  Improvements.  In  the  event  that  Subtenant  uses  or  occupies  (other 
than  such  use  or  occupancy  as  is  necessary  to  perform  the  Required  Improvements)  the  Premises 
prior  to  obtaining  such  written  certification  from  DBI,  Sublandlord  may  terminate  this  Sublease 
immediately  upon  giving  written  notice  of  termination  to  Subtenant.  In  the  event  that  this 
Sublease  is  terminated  pursuant  to  the  provisions  of  this  Section  7.1  and  notwithstanding  the 
provisions  of  Sections  3.1  and  3.4  above,  Sublandlord  shall  have  no  obligation  to  Subtenant 
under  the  "Buy-Out"  provisions  of  Section  3.4.  Subtenant  shall  be  solely  responsible  for  the 
removal,  transportation,  handling,  and  disposal  of  any  and  all  Hazardous  Materials  (as  defined  in 
Section  19.1  below)  and  in  accordance  with  all  Environmental  Laws  (as  defined  in  Section  19.1 
below)  that  must  be  removed  in  order  to  perform  either  the  Required  Improvements  or  any 
Approved  Alterations  as  outlined  in  Exhibit  H.  Within  10  days  after  receiving  the  written 
certification  from  DBI,  Subtenant  shall  submit  to  Sublandlord  (i)  a detailed  final  Reimbursable 
Cost  statement,  showing  Subtenant's  actual  costs  incurred  and  paid  in  connection  with  the 
Required  Improvements  in  the  same  format  as  the  estimated  Reimbursable  Cost  budget,  and  (ii) 
supporting  evidence  of  such  costs  as  Sublandlord  may  reasonably  request.  Subtenant's  final 
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7.1.  Required  Improvements.  Subtenant  shall  arrange  for  an  inspection  of  the 
Premises  by  the  Department  of  Building  Inspection  for  the  City  and  County  of  San  Francisco 
(DBI)  within  1 5 business  days  after  the  Commencement  Date  of  this  Sublease.  The  purpose  of 
the  inspection  will  be  to  determine  if  any  improvements  to  the  Premises  will  be  necessary  to 
make  the  Premises  comply  with  all  building  codes  and  access  requirements  given  the  uses 
contemplated  for  the  Premises  under  this  Sublease.  Subtenant  shall  perform  all  improvements  to 
the  Premises  required  by  DBI,  including  without  limitation,  any  improvements  for  seismic  safety 
to  meet  the  FEMA  178  Life  Safety  Standards.  Subtenant  shall  submit  a copy  of  any  written 
report  from  DBFs  inspection  to  Sublandlord  promptly  upon  Subtenant's  receipt  of  same. 
Subtenant  shall  thereafter  prepare  and  submit  to  Sublandlord  such  plans  and  specifications  for 
improvements  to  the  Premises  to  construct  or  install  all  improvements  required  under  DBFs 
report  (the  "Required  Improvements").  At  the  time  Subtenant  submits  the  plans  and 
specifications  for  the  Required  Improvements,  Subtenant  shall  also  submit  a written  budget, 
within  90  days,  in  a form  reasonably  satisfactory  to  Sublandlord  detailing  Subtenant's  estimated 
Reimbursable  Costs  (as  defined  in  Section  3.4  above)  for  the  Required  Improvements.  Upon 
Sublandlord's  approval  of  such  plans  and  specifications  and  estimated  Reimbursable  Costs, 
Subtenant  shall  construct  and  install  or  cause  the  construction  and  installation  of  the  Required 
Improvements  in  accordance  with  the  requirements  for  constructing  alterations  contained  in 
Section  7.2  below,  as  applicable.  Prior  to  commencement  of  construction  of  the  Required 
Improvements,  Subtenant  shall  meet  with  the  Mayor's  Office  of  Disability.  Subtenant  shall 
further  be  responsible  for  obtaining  all  permits  and  licenses  required  in  connection  with  the 
Required  Improvements.  Subtenant  shall  not  make  any  material  change  to  the  plans  and 
specifications  for  the  Required  Improvements  without  first  obtaining  Sublandlord’s  written 
approval.  Subtenant  shall  not  use  or  occupy  the  Premises  until  all  Required  Improvements  have 
been  completed  as  evidenced  by  written  documentation  from  DBI  certifying  the  satisfactory 
completion  of  the  Required  Improvements.  In  the  event  that  Subtenant  uses  or  occupies  (other 
than  such  use  or  occupancy  as  is  necessary  to  perform  the  Required  Improvements)  the  Premises 
prior  to  obtaining  such  written  certification  from  DBI,  Sublandlord  may  terminate  this  Sublease 
immediately  upon  giving  written  notice  of  termination  to  Subtenant.  In  the  event  that  this 
Sublease  is  terminated  pursuant  to  the  provisions  of  this  Section  7.1  and  notwithstanding  the 
provisions  of  Sections  3.1  and  3.4  above.  Sublandlord  shall  have  no  obligation  to  Subtenant 
under  the  "Buy-Out"  provisions  of  Section  3.4.  Subtenant  shall  be  solely  responsible  for  the 
removal,  transportation,  handling,  and  disposal  of  any  and  all  Hazardous  Materials  (as  defined  in 
Section  19.1  below)  and  in  accordance  with  all  Environmental  Laws  (as  defined  in  Section  19.1 
below)  that  must  be  removed  in  order  to  perform  either  the  Required  Improvements  or  any 
Approved  Alterations  as  outlined  in  Exhibit  H.  Within  10  days  after  receiving  the  written 
certification  from  DBI,  Subtenant  shall  submit  to  Sublandlord  (i)  a detailed  final  Reimbursable 
Cost  statement,  showing  Subtenant's  actual  costs  incurred  and  paid  in  connection  with  the 
Required  Improvements  in  the  same  format  as  the  estimated  Reimbursable  Cost  budget,  and  (ii) 
supporting  evidence  of  such  costs  as  Sublandlord  may  reasonably  request.  Subtenant's  final 
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Reimbursable  Cost  statement  shall  not  exceed  Subtenant's  estimated  budget  by  10%  on  an  item 
by  item  basis.  In  the  event  that  Subtenant  fails  to  submit  supporting  evidence  for  any  item  of  its 
final  costs,  Sublandlord  may  deduct  such  cost  item  from  the  total  final  Reimbursable  Costs. 

7.2.  Books  and  Accounts.  Subtenant  shall  maintain  complete  and  accurate 
accounting  records  for  all  Reimbursable  Costs  for  four  (4)  years  after  the  earlier  to  occur  of  (i) 
the  termination  of  this  Sublease  or  (ii)  the  Sublandlord's  payment  to  Subtenant  of  the  Buy-Out 
provision  pursuant  to  Section  3.4  above.  Promptly  but  in  no  event  exceeding  thirty  (30)  days) 
following  a written  request  from  the  Authority,  Subtenant  shall  make  such  accounting  records  (or 
copies  thereof)  available  for  inspection,  copying,  and  audit  by  the  Sublandlord,  during  customary 
business  hours  at  a location  reasonably  satisfactory  to  the  Sublandlord. 

7.3.  Other  Alterations.  Subtenant  shall  not  construct,  install,  make  or  permit  to  be 
made  any  improvements  (except  for  the  Required  Improvements  and  Approved  Alterations), 
alterations,  installations  or  additions  (“Alterations”)  in,  to  or  about  the  Premises,  without 
Sublandlord's  prior  written  consent  in  each  instance,  which  consent  may  be  given  or  withheld  in 
Sublandlord’s  sole  and  absolute  discretion.  Subject  to  Sublandlord's  consent  as  provided  above, 
any  permitted  Alterations  shall  be  done  at  Subtenant's  sole  expense  (i)  in  strict  accordance  with 
plans  and  specifications  approved  in  advance  by  Sublandlord  in  writing,  (ii)  by  duly  licensed  and 
bonded  contractors  or  mechanics  approved  by  Sublandlord,  (iii)  in  a good  and  professional 
manner,  (iv)  in  strict  compliance  with  all  Laws,  and  (v)  subject  to  all  other  conditions  that 
Sublandlord  may  reasonably  impose.  In  no  event  shall  the  construction  , installation  or  the 
making  of  any  Alterations  impair  the  use  or  operation  of  the  Property,  or  any  portion  thereof,  or 
Sublandlord's  or  Master  Landlord’s  access  thereto.  Prior  to  the  commencement  of  any  work  on 
the  Premises  to  construct  any  Approved  Alterations,  Subtenant,  at  its  sole  expense,  shall  (a) 
submit  a complete  set  of  construction  plans  to  the  Master  Landlord  through  the  Treasure  Island 
Project  Office,  and  (b)  procure  all  required  permits  and  approvals  and  shall  promptly  upon 
receipt  deliver  copies  of  all  such  documents  to  Sublandlord.  No  material  change  from  the  plans 
and  specifications  approved  by  Sublandlord  may  be  made  without  Sublandlord's  prior  consent. 
Sublandlord  and  Sublandlord’s  Agents  shall  have  the  right  to  inspect  the  course  of  such 
construction  at  all  times. 

7.4.  Ownership  of  Alterations.  Any  Alterations  constructed  on  or  affixed  to  the 
Premises  by  or  on  behalf  of  Subtenant  pursuant  to  the  terms  and  limitations  of  Section  7.1  above 
shall  be  and  remain  Subtenant's  property  during  the  Term.  Upon  the  termination  of  this 
Sublease,  Subtenant  shall  remove  all  such  Alterations  from  the  Premises  in  accordance  with  the 
provisions  of  Section  1 8 hereof,  unless  Sublandlord,  at  its  sole  option  and  without  limiting  any  of 
the  provisions  of  Section  7.1  above,  requires  as  a condition  to  approval  of  any  such  Alterations 
that  such  Alterations  remain  on  the  Premises  following  the  expiration  or  termination  of  this 
Sublease  or  unless  Sublandlord  as  a condition  of  such  approval  reserves  the  right  to  elect  by 
notice  to  Subtenant  not  less  than  fifteen  (15)  days  prior  to  the  end  of  the  Term  to  have  such 
Alterations  remain  on  the  Premises. 
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7.5.  Subtenant’s  Personal  Property.  All  furniture,  furnishings  and  articles  of 
movable  personal  property  and  equipment  installed  in  the  Premises  by  Subtenant  that  can  be 
removed  without  structural  or  other  material  damage  to  the  Premises  (all  of  which  are  herein 
called  "Subtenant's  Personal  Property")  shall  be  and  remain  the  property  of  Subtenant  and  may  be 
removed  by  it  subject  to  the  provisions  of  Section  18  hereof. 

7.6.  Building  Security  During  Alterations.  Subtenant  shall  be  solely  responsible  for 
providing  and  maintaining  any  additional  building  or  other  property  security  systems  that 
Sublandlord  may  reasonably  determine  to  be  necessary  as  a result  of  any  alterations  performed  by 
Subtenant  pursuant  to  this  Sublease.  Promptly  upon  receipt  of  any  written  direction  from 
Sublandlord  to  provide  additional  building  or  other  property  security,  Subtenant  shall  install  or 
provide  such  additional  security  as  required  by  Sublandlord  in  the  written  notice.  By  way  of 
example,  and  not  limitation,  in  the  event  that  Subtenant  removes  any  exterior  doors  to  the 
Premises  as  part  of  any  alterations,  Subtenant  shall  install  such  temporary  improvements  and  take 
such  other  measures  as  Sublandlord  may  require  in  order  to  protect  the  interior  of  the  Premises 
(including  without  limitation  any  personal  property  and  other  occupants  of  the  Premises)  from 
weather  conditions  and  unauthorized  intruders.  Subtenant  shall  indemnify,  defend  and  hold 
harmless  Sublandlord  from  any  and  all  losses,  damages,  claims,  or  other  causes  of  action  arising 
out  of  Subtenant’s  failure  to  provide  adequate  security  during  the  performance  of  any  alterations 
pursuant  to  this  Sublease. 

8.  REPAIRS  AND  MAINTENANCE 

8.1.  Subtenant  Responsible  for  Maintenance  and  Repair.  Subtenant  assumes  full 
and  sole  responsibility  for  the  condition,  operation,  repair  and  maintenance  and  management  of 
the  Premises  from  and  after  the  Commencement  Date  and  shall  keep  the  Premises  in  good 
condition  and  repair.  Sublandlord  shall  not  be  responsible  for  the  performance  of  any  repairs, 
changes  or  alterations  to  the  Premises,  nor  shall  Sublandlord  be  liable  for  any  portion  of  the  cost 
thereof.  Subtenant  shall  make  all  repairs  and  replacements,  interior  and  exterior,  structural  as 
well  as  non-structural,  ordinary  as  well  as  extraordinary,  foreseen  and  unforeseen,  which  may  be 
necessary  to  maintain  the  Premises  at  all  times  in  clean,  safe,  attractive  and  sanitary  condition 
and  in  good  order  and  repair,  to  Sublandlord's  and  Master  Landlord’s  reasonable  satisfaction, 
provided,  however,  that  neither  Subtenant  nor  Sublandlord  shall  be  required  to  make  structural 
repairs  or  Alterations  to  correct  conditions  affecting  the  Premises  existing  prior  to  the 
Commencement  Date.  If  any  portion  of  the  Premises  is  damaged  by  any  activities  conducted  by 
Subtenant  or  Subtenant’s  Agents  or  Subtenant’s  Invitees  hereunder,  Subtenant  shall  immediately, 
at  its  sole  cost,  repair  all  such  damage  and  restore  the  Premises  to  its  previous  condition. 

8.2.  Utilities.  Sublandlord  shall  provide  the  basic  building  utilities  and  services 
described  in  the  attached  Exhibit  F.  (the  “Standard  Utilities  and  Services”)  to  the  Premises, 
subject  to  the  terms  and  conditions  contained  therein.  Subtenant  shall  be  responsible  for 
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furnishing,  at  its  sole  costs,  any  utilities  or  services  other  than  or  in  excess  of  the  Standard 
Utilities  and  Services  that  Subtenant  may  need  for  its  use  of  the  Premises. 

8.3.  Trash.  Tenant  shall  be  solely  responsible  for  the  removal  of  all  trash  in  the 
Premises.  If  Subtenant  fails  to  remove  all  trash  from  the  Premises,  Subtenant  shall  pay  to 
Sublandlord  upon  demand  and  as  an  Additional  Charge  all  costs  incurred  by  Sublandlord  to 
remove  such  trash. 

8.4.  No  Right  to  Repair  and  Deduct.  Subtenant  expressly  waives  the  benefit  of  any 
existing  or  future  Laws  or  judicial  or  administrative  decision  that  would  otherwise  permit 
Subtenant  to  make  repairs  or  replacements  at  Sublandlord's  expense,  or  to  terminate  this 
Sublease  because  of  Sublandlord's  failure  to  keep  the  Premises  or  any  part  thereof  in  good  order, 
condition  or  repair,  or  to  abate  or  reduce  any  of  Subtenant's  obligations  hereunder  on  account  of 
the  Premises  or  any  part  thereof  being  in  need  of  repair  or  replacement.  Without  limiting  the 
foregoing,  Subtenant  expressly  waives  the  provisions  of  California  Civil  Code  Sections  1932, 
1941  and  1942  or  any  similar  Laws  with  respect  to  any  right  of  Subtenant  to  terminate  this 
Sublease  and  with  respect  to  any  obligations  of  Sublandlord  hereunder  or  and  any  right  of 
Subtenant  to  make  repairs  or  replacements  and  deduct  the  cost  thereof  from  Rent. 

9.  LIENS 

Subtenant  shall  keep  the  Premises  free  from  any  liens  arising  out  of  any  work  performed, 
material  furnished  or  obligations  incurred  by  or  for  Subtenant.  In  the  event  Subtenant  does  not, 
within  five  (5)  days  following  the  imposition  of  any  such  lien,  cause  the  lien  to  be  released  of 
record  by  payment  or  posting  of  a proper  bond,  Sublandlord  shall  have  in  addition  to  all  other 
remedies  provided  herein  and  by  law  or  equity  the  right,  but  not  the  obligation,  to  cause  the  same 
to  be  released  by  such  means  as  it  shall  deem  proper,  including,  but  not  limited  to,  payment  of 
the  claim  giving  rise  to  such  lien.  All  such  sums  paid  by  Sublandlord  and  all  expenses  it  incurs 
in  connection  therewith  (including,  without  limitation,  reasonable  attorneys'  fees)  shall  be 
payable  to  Sublandlord  by  Subtenant  upon  demand.  Sublandlord  shall  have  the  right  at  all  times 
to  post  and  keep  posted  on  the  Premises  any  notices  permitted  or  required  by  law  or  that 
Sublandlord  deems  proper  for  its  protection  and  protection  of  the  Premises  from  mechanics'  and 
materialmen's  liens.  Subtenant  shall  give  Sublandlord  at  least  fifteen  (15)  days'  prior  written 
notice  of  the  commencement  of  any  repair  or  construction  on  any  of  the  Premises. 

10.  COMPLIANCE  WITH  LAWS 

10.1.  Compliance  with  Laws.  Subtenant  shall  promptly,  at  its  sole  expense,  maintain 
the  Premises  and  Subtenant’s  use  and  operations  thereon  in  strict  compliance  at  all  times  with  all 
present  and  future  Laws,  rules,  regulations,  ordinances  and  codes,  whether  foreseen  or 
unforeseen,  ordinary  as  well  as  extraordinary,  provided  however,  that  Subtenant  shall  not  be 
required  to  make  repairs  or  structural  changes  to  the  Premises  required  solely  to  correct 
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conditions  affecting  the  Premises  existing  prior  to  the  Commencement  Date  or  not  related  to 
Subtenant's  use  of  the  Premises,  unless  the  requirement  for  such  changes  is  imposed  as  a result 
of  any  Alterations  made  or  requested  to  be  made  by  Subtenant.  Such  Laws  shall  include,  without 
limitation,  all  Laws  relating  to  health  and  safety  and  disabled  accessibility  including,  without 
limitation,  the  Americans  with  Disabilities  Act,  42  U.S.C.S.  §§  12101  et  seq.  and  Title  24  of  the 
California  Code  of  Regulations,  all  present  and  future  Environmental  Laws  (as  defined  in  this 
Sublease  below).  No  occurrence  or  situation  arising  during  the  Term,  nor  any  present  or  future 
Law,  whether  foreseen  or  unforeseen,  and  however  extraordinary,  shall  give  Subtenant  any  right 
to  seek  redress  against  Sublandlord  for  failing  to  comply  with  any  Laws.  Subtenant  waives  any 
rights  now  or  hereafter  conferred  upon  it  by  any  existing  or  future  Law  to  compel  Sublandlord  to 
make  any  repairs  to  comply  with  any  such  Laws,  on  account  of  any  such  occurrence  or  situation. 

10.2.  Regulatory  Approvals. 

(a)  Responsible  Party  . Subtenant  understands  and  agrees  that  Subtenant's 
use  of  the  Premises  and  construction  of  Alterations  permitted  hereunder  may  require 
authorizations,  approvals  or  permits  from  governmental  regulatory  agencies  with  jurisdiction 
over  the  Premises.  Subtenant  shall  be  solely  responsible  for  obtaining  any  and  all  such 
regulatory  approvals,  including  without  limitation  any  childcare  license(s)  and  building  permits 
or  approvals.  Subtenant  shall  not  seek  any  regulatory  approval  without  first  obtaining  the  written 
consent  of  Sublandlord.  Subtenant  shall  bear  all  costs  associated  with  applying  for,  obtaining 
and  maintaining  any  necessary  or  appropriate  regulatory  approval  and  shall  be  solely  responsible 
for  satisfying  any  and  all  conditions  imposed  by  regulatory  agencies  as  part  of  a regulatory 
approval.  Any  fines  or  penalties  levied  as  a result  of  Subtenant's  failure  to  comply  with  the  terms 
and  conditions  of  any  regulatory  approval  shall  be  immediately  paid  and  discharged  by 
Subtenant,  and  Sublandlord  shall  have  no  liability,  monetary  or  otherwise,  for  any  such  fines  or 
penalties.  Subtenant  shall  indemnify,  protect,  defend  and  hold  harmless  forever  (‘Indemnify”) 
the  Sublandlord  and  City,  but  not  limited  to,  all  of  their  respective  officers,  directors,  employees  , 
agents,  affiliates,  subsidiaries,  licensees,  contractors,  boards,  commissions,  departments,  agencies 
and  other  subdivisions  and  each  of  the  persons  acting  by,  through  or  under  each  of  them,  and 
their  respective  heirs,  legal  representatives,  successors  and  assigns,  and  each  of  them  (the 
“Indemnified  Parties”)  against  any  and  all  claims,  demands,  losses,  liabilities,  damages,  liens, 
injuries,  penalties,  fines,  lawsuits  and  other  proceedings,  judgments  and  awards  and  costs  and 
expenses,  including,  without  limitation,  reasonable  attorneys'  and  consultants'  fees  and  costs 
(“Losses”)  arising  in  connection  with  Subtenant's  failure  to  obtain  or  comply  with  the  terms  and 
conditions  of  any  regulatory  approval. 

10.3.  Compliance  with  Sublandlord's  Risk  Management  Requirements.  Subtenant 
shall  not  do  anything,  or  permit  anything  to  be  done,  in  or  about  the  Premises  or  any  Alterations 
permitted  hereunder  that  would  create  any  unusual  fire  risk,  and  shall  take  commercially 
reasonable  steps  to  protect  Sublandlord  from  any  potential  premises  liability.  Subtenant  shall 
faithfully  observe,  at  its  expense,  any  and  all  reasonable  requirements  of  Sublandlord's  Risk 
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Manager  with  respect  thereto  and  with  the  requirements  of  any  policies  of  commercial  general, 
all  risk  property  or  other  policies  of  insurance  at  any  time  in  force  with  respect  to  the  Premises, 
and  any  Alterations  as  required  hereunder. 

11.  ENCUMBRANCES 

11.1.  Encumbrance  By  Subtenant.  Notwithstanding  anything  to  the  contrary 
contained  in  this  Sublease,  Subtenant  shall  not  under  any  circumstances  whatsoever  create  any 
mortgage,  deed  of  trust,  assignment  of  rents,  fixture  filing,  security  agreement,  or  similar  security 
instrument,  or  other  lien  or  encumbrance  or  assignment  or  pledge  of  an  asset  as  security  in  any 
manner  against  the  Premises,  or  Sublandlord's  or  Subtenant’s  interest  under  this  Sublease. 

12.  DAMAGE  OR  DESTRUCTION 

12.1.  Damage  or  Destruction  to  the  Premises  or  the  License  Area.  In  the  case  of 
damage  to  or  destruction  of  the  Premises  by  earthquake,  fire  or  any  other  casualty,  not  caused  by 
Subtenant  or  Subtenant’s  Agents  or  Subtenant’s  Invitees,  whether  insured  or  uninsured,  which 
prevents  Subtenant  from  operating  the  Premises  or  the  License  Area  for  the  purposes  stated 
herein  and  the  cost  of  repairing  such  damage  exceeds  One  Hundred  Thousand  Dollars 
($100,000),  either  Party  may  terminate  this  Sublease  upon  thirty  (30)  days  prior  written  notice 
and  upon  any  such  termination  Subtenant  shall  surrender  the  Premises  in  accordance  with 
Section  1 8 (except  for  damage  caused  by  the  casualty  pursuant  to  which  the  Sublease  may  be 
terminated  under  this  Section  12.1)  and  both  Parties  shall  be  relieved  of  any  liability  for  such 
termination  or  for  repairing  such  damage.  In  the  event  that  this  Sublease  is  terminated  pursuant 
to  the  provisions  of  this  Section  12.1  and  notwithstanding  the  provisions  of  Sections  3.1  and  3.4 
above,  Sublandlord  shall  have  no  obligation  to  Subtenant  under  the  "Buy-Out"  provisions  of 
Section  3.4.  If  neither  Party  terminates  this  Sublease  as  provided  in  this  Section  12.1,  Subtenant 
shall,  at  its  sole  cost,  promptly  restore,  repair,  replace  or  rebuild  the  Premises  to  the  condition  the 
Premises  was  in  prior  to  such  damage  or  destruction,  subject  to  any  changes  made  in  strict 
accordance  with  the  requirements  of  Section  7.1  above.  Under  no  circumstances  shall 
Sublandlord  have  any  obligation  to  repair,  replace  or  rebuild  the  Premises  or  the  License  Area  in 
the  event  of  such  a casualty. 

12.2.  No  Abatement  in  Rent.  In  the  event  of  any  damage  or  destruction  to  the 
Premises,  and  if  neither  party  terminates  this  Sublease  as  provided  in  Section  12.1  above,  there 
shall  be  no  abatement  in  the  Rent  payable  hereunder. 

12.3.  Waiver.  The  Parties  understand  and  agree  that  the  foregoing  provisions  of  this 
Section  are  intended  to  govern  fully  the  rights  and  obligations  of  the  Parties  in  the  event  of 
damage  or  destruction  to  the  Premises  or  Alterations,  and  Sublandlord  and  Subtenant  each 
hereby  waives  and  releases  any  right  to  terminate  this  Sublease  in  whole  or  in  part  under  Sections 
1932.2  and  1933.4  of  the  Civil  Code  of  California  or  under  any  similar  Laws  now  or  hereafter  in 

13 


f 


f 


ft 


effect,  to  the  extent  such  rights  are  inconsistent  with  the  provisions  hereof. 
13.  ASSIGNMENT  AND  SUBLETTING 


13.1.  Restriction  on  Assignment  and  Subletting.  Subtenant  shall  not  directly  or 
indirectly  (including,  without  limitation,  by  merger,  acquisition  or  other  transfer  of  any 
controlling  interest  in  Subtenant),  voluntarily  or  by  operation  of  Law,  sell,  assign,  encumber, 
pledge  or  otherwise  transfer  any  part  of  its  interest  in  or  rights  with  respect  to  the  Premises,  any 
Alterations  or  its  interest  in  this  Sublease,  or  permit  any  portion  of  the  Premises  to  be  occupied 
by  anyone  other  than  itself,  or  sublet  any  portion  of  the  Premises,  without  Sublandlord's  prior 
written  consent  in  each  instance,  which  Sublandlord  may  grant  or  withhold  in  its  sole  and 
absolute  discretion. 

14.  DEFAULT;  REMEDIES 

14.1.  Events  of  Default.  Any  of  the  following  shall  constitute  an  event  of  default 
("Event  of  Default")  by  Subtenant  hereunder: 

(a)  Rent.  Any  failure  to  pay  Rent  or  other  sums,  including  sums  due  for 
utilities,  within  ten  (10)  days  after  such  sums  are  due; 

(b)  Covenants,  Conditions  and  Representations.  Any  failure  to  perform  or 
comply  with  any  other  covenant,  condition  or  representation  made  under  this  Sublease,  provided 
Subtenant  shall  have  a period  of  ten  (10)  days  from  the  date  of  written  notice  from  Sublandlord 
of  such  failure  within  which  to  cure  such  default  under  this  Sublease,  or,  if  such  default  is  not 
capable  of  cure  within  such  1 0-day  period,  Subtenant  shall  have  a reasonable  period  to  complete 
such  cure  if  Subtenant  promptly  undertakes  action  to  cure  such  default  within  such  10-day  period 
and  thereafter  diligently  prosecutes  the  same  to  completion  and  uses  its  best  efforts  to  complete 
such  cure  within  sixty  (60)  days  after  the  receipt  of  notice  of  default  from  Sublandlord. 

(c)  Vacation  or  Abandonment.  Any  abandonment  of  the  Premises  for  more 
than  fourteen  (14)  consecutive  days;  and 

(d)  Bankruptcy.  The  appointment  of  a receiver  to  take  possession  of  all  or 
substantially  all  of  the  assets  of  Subtenant,  or  an  assignment  by  Subtenant  for  the  benefit  of 
creditors,  or  any  action  taken  or  suffered  by  Subtenant  under  any  insolvency,  bankruptcy, 
reorganization,  moratorium  or  other  debtor  relief  act  or  statute,  whether  now  existing  or  hereafter 
amended  or  enacted. 

14.2.  Remedies.  Upon  the  occurrence  of  an  Event  of  Default  by  Subtenant, 

Sublandlord  shall  have  the  following  rights  and  remedies  in  addition  to  all  other  rights  and 
remedies  available  to  Sublandlord  at  Law  or  in  equity: 
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(a)  Terminate  Sublease  and  Recover  Damages.  The  rights  and  remedies 
provided  by  law  California  Civil  Code  Section  1951.2  (damages  on  termination  for  breach), 
including,  but  not  limited  to,  the  right  to  terminate  Subtenant's  right  to  possession  of  the 
Premises  and  to  recover  the  worth  at  the  time  of  award  of  the  amount  by  which  the  unpaid  Rent 
for  the  balance  of  the  Term  after  the  time  of  award  exceeds  the  amount  of  rental  loss  for  the  same 
period  that  Subtenant  proves  could  be  reasonably  avoided,  as  computed  pursuant  to  subsection 
(b)  of  such  Section  1951.2.  Sublandlord's  efforts  to  mitigate  the  damages  caused  by  Subtenant's 
breach  of  this  Sublease  shall  not  waive  Sublandlord's  rights  to  recover  unmitigated  damages 
upon  termination. 

(b)  Appointment  of  Receiver.  The  right  to  have  a receiver  appointed  for 
Subtenant  upon  application  by  Sublandlord  to  take  possession  of  the  Premises  and  to  apply  any 
rental  collected  from  the  Premises  and  to  exercise  all  other  rights  and  remedies  granted  to 
Sublandlord  pursuant  to  this  Sublease. 

14.3.  Sublandlord's  Right  to  Cure  Subtenant's  Defaults.  If  Subtenant  defaults  in  the 
performance  of  any  of  its  obligations  under  this  Sublease,  then  Sublandlord  may  at  any  time 
thereafter  with  three  (3)  days  prior  written  notice  (except  in  the  event  of  an  emergency  as 
determined  by  Sublandlord),  remedy  such  Event  of  Default  for  Subtenant's  account  and  at 
Subtenant's  expense.  Subtenant  shall  pay  to  Sublandlord,  as  Additional  Charges,  promptly  upon 
demand,  all  sums  expended  by  Sublandlord,  or  other  costs,  damages,  expenses  or  liabilities 
incurred  by  Sublandlord,  including,  without  limitation,  reasonable  attorneys'  fees,  in  remedying 
or  attempting  to  remedy  such  Event  of  Default.  Subtenant’s  obligations  under  this  Section  shall 
survive  the  termination  of  this  Sublease.  Nothing  herein  shall  imply  any  duty  of  Sublandlord  to 
do  any  act  that  Subtenant  is  obligated  to  perform  under  any  provision  of  this  Sublease,  and 
Sublandlord's  cure  or  attempted  cure  of  Subtenant's  Event  of  Default  shall  not  constitute  a waiver 
of  Subtenant's  Event  of  Default  or  any  rights  or  remedies  of  Sublandlord  on  account  of  such 
Event  of  Default. 

15.  RELEASE  AND  WAIVER  OF  CLAIMS;  INDEMNIFICATION 

15. 1 . Release  and  Waiver  of  Claims.  Subtenant,  on  behalf  of  itself  and  Subtenant’s 
Agents,  covenants  and  agrees  that  Sublandlord,  its  officers,  agents,  employees,  contractors  or 
subcontractors  (collectively,  the  “Indemnified  Parties”)  shall  not  be  responsible  for  or  liable  to 
Subtenant  for,  and,  to  the  fullest  extent  allowed  by  any  Laws,  Subtenant  hereby  waives  all  rights 
against  the  Indemnified  Parties  and  releases  them  from,  any  and  all  Losses,  including,  but  not 
limited  to,  incidental  and  consequential  damages,  relating  to  any  injury,  accident  or  death  of  any 
person  or  loss  or  damage  to  any  property,  in  or  about  the  Premises,  from  any  cause  whatsoever, 
including  without  limitation,  partial  or  complete  collapse  of  any  building  or  other  improvement 
due  to  an  earthquake  or  subsidence,  except  only  to  the  extent  such  Losses  are  caused  exclusively 
by  the  gross  negligence  or  willful  misconduct  of  the  Indemnified  Parties  (except  as  provided  in 
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Section  15.1(e)  below).  Without  limiting  the  generality  of  the  foregoing: 

(a)  Subtenant  expressly  acknowledges  and  agrees  that  the  Rent  payable 
hereunder  does  not  take  into  account  any  potential  liability  of  the  Indemnified  Parties  for  any 
consequential  or  incidental  damages  including,  but  not  limited  to,  lost  profits  arising  out  of 
disruption  to  Subtenant's  uses  hereunder.  Sublandlord  would  not  be  willing  to  enter  into  this 
Sublease  in  the  absence  of  a complete  waiver  of  liability  for  consequential  or  incidental  damages 
due  to  the  acts  or  omissions  of  the  Indemnified  Parties  , and  Subtenant  expressly  assumes  the  risk 
with  respect  thereto.  Accordingly,  without  limiting  any  indemnification  obligations  of  Subtenant 
or  other  waivers  contained  in  this  Sublease  and  as  a material  part  of  the  consideration  for  this 
Sublease,  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all 
claims,  demands,  rights,  and  causes  of  action  for  consequential  and  incidental  damages  and 
covenants  not  to  sue  the  Indemnified  Parties  for  such  damages  arising  out  of  this  Sublease  or  the 
uses  authorized  hereunder,  including,  without  limitation,  any  interference  with  uses  conducted  by 
Subtenant  pursuant  to  this  Sublease  regardless  of  the  cause. 

(b)  Without  limiting  any  indemnification  obligations  of  Subtenant  or  other 
waivers  contained  in  this  Sublease  and  as  a material  part  of  the  consideration  for  this  Sublease, 
Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all  claims, 
demands,  rights,  and  causes  of  action  against,  and  covenants  not  to  sue  the  Indemnified  Parties 
under  any  present  or  future  Laws,  statutes,  or  regulations,  including,  but  not  limited  to,  any  claim 
for  inverse  condemnation  or  the  payment  of  just  compensation  under  the  law  of  eminent  domain, 
or  otherwise  at  equity,  in  the  event  that  Sublandlord  terminates  this  Sublease  because  of  such 
claim  for  inverse  condemnation  or  eminent  domain. 

(c)  As  part  of  Subtenant's  agreement  to  accept  the  Premises  in  its  "As  Is" 
condition  as  provided  herein,  and  without  limiting  such  agreement  and  any  other  waiver 
contained  herein,  Subtenant  on  behalf  of  itself  and  its  successors  and  assigns,  waives  its  right  to 
recover  from,  and  forever  RELEASES  , WAIVES  AND  DISCHARGES,  the  Indemnified  Parties 
from  any  and  all  Losses,  whether  direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen, 
that  may  arise  on  account  of  or  in  any  way  be  connected  with  the  physical  or  environmental 
condition  of  the  Premises  and  any  related  improvements  or  any  Laws  or  regulations  applicable 
thereto  or  the  suitability  of  the  Premises  for  Subtenant's  intended  use. 

(d)  Subtenant  acknowledges  that  it  will  not  be  a displaced  person  at  the  time 
this  Sublease  is  terminated,  and  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES, 
the  Indemnified  Parties  from  any  and  all  Losses  and  any  and  all  claims  , demands  or  rights 
against  any  of  the  Indemnified  Parties  under  any  present  and  future  Laws,  including,  without 
limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  form  the  Indemnified  Parties 
under  federal  and  state  relocation  assistance  laws. 

(e)  Without  limiting  any  other  waiver  contained  herein,  Subtenant  on  behalf 
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of  itself  and  its  successors  and  assigns,  hereby  waives  its  right  to  recover  from,  and  forever 
RELEASES,  WAIVES  AND  DISCHARGES,  the  Indemnified  Parties  from  any  and  all  Losses, 
whether  direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen,  that  may  arise  on 
account  of  or  in  any  way  be  connected  with  the  Indemnified  Parties  decision  to  Sublease  the 
Premises  to  the  Subtenant,  regardless  of  whether  or  not  such  decision  is  or  may  be  determined  to 
be  an  act  of  gross  negligence  or  willful  misconduct  of  the  Indemnified  Parties. 

(f)  Subtenant  covenants  and  agrees  never  to  file,  commence,  prosecute  or 
cause  to  be  filed,  commenced  or  prosecuted  against  the  Indemnified  Parties  any  claim,  action  or 
proceeding  based  upon  any  claims,  demands,  causes  of  action,  obligations,  damages,  losses, 
costs,  expenses  or  liabilities  of  any  nature  whatsoever  encompassed  by  the  waivers  and  releases 
set  forth  in  this  Section  15.1. 

(g)  In  executing  these  waivers  and  releases,  Subtenant  has  not  relied  upon  any 
representation  or  statement  other  than  as  expressly  set  forth  herein. 

(h)  Subtenant  has  made  such  investigation  of  the  facts  pertaining  to  these 
waivers  and  releases  it  deems  necessary  and  assumes  the  risk  of  mistake  with  respect  to  such 
facts.  These  waivers  and  releases  are  intended  to  be  final  and  binding  on  Subtenant  regardless  of 
any  claims  of  mistake. 

(i)  In  connection  with  the  foregoing  releases,  Subtenant  acknowledges 
that  it  is  familiar  with  Section  1542  of  the  California  Civil  Code,  which  reads: 

A general  release  does  not  extend  to  claims  which  the  creditor  does 
not  know  or  suspect  to  exist  in  his  favor  at  the  time  of  executing  the 
release,  which  if  known  by  him  must  have  materially  affected  his 
settlement  with  the  debtor. 

Subtenant  acknowledges  that  the  releases  contained  herein  includes  all  known  and 
unknown,  disclosed  and  undisclosed,  and  anticipated  and  unanticipated  claims.  Subtenant 
realizes  and  acknowledges  that  it  has  agreed  upon  this  Sublease  in  light  of  this  realization  and, 
being  fully  aware  of  this  situation,  it  nevertheless  intends  to  waive  the  benefit  of  Civil  Code 
Section  1542,  or  any  statute  or  other  similar  law  now  or  later  in  effect.  The  waivers  and  releases 
contained  herein  shall  survive  any  termination  of  this  Sublease. 

15.2.  Subtenant’s  Indemnity.  Subtenant,  on  behalf  of  itself  and  Subtenant’s  Agents, 
shall  Indemnify  the  Indemnified  Parties  from  and  against  any  and  all  Losses,  expressly  including 
but  not  limited  to,  any  Losses  arising  out  of  a partial  or  complete  collapse  of  any  building  or 
other  improvement  due  to  an  earthquake  or  subsidence,  incurred  in  connection  with  or  arising 
directly  or  indirectly,  in  whole  or  in  part,  out  of:  (a)  any  damage  to  or  destruction  of  any  property 
owned  by  or  in  the  custody  of  Subtenant  or  Subtenant’s  Agents  or  Subtenant’s  Invitees,  (b)  any 
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accident,  injury  to  or  death  of  a person,  including,  without  limitation,  Subtenant’s  Agents  and 
Subtenant’s  Invitees,  howsoever  or  by  whomsoever  caused,  occurring  in,  on  or  about  the 
Premises  (c)  any  default  by  Subtenant  in  the  observation  or  performance  of  any  of  the  terms, 
covenants  or  conditions  of  this  Sublease  to  be  observed  or  performed  on  Subtenant's  part;  (d)  the 
use,  occupancy,  conduct  or  management,  or  manner  of  use,  occupancy,  conduct  or  management 
by  Subtenant,  Subtenant’s  Agents  or  Subtenant’s  Invitees  or  any  person  or  entity  claiming 
through  or  under  any  of  them,  of  the  Premises,  or  any  Alterations;  (e)  the  condition  of  the 
Premises,  including  any  buildings  or  other  improvements  thereon,  (f)  any  construction  or  other 
work  undertaken  by  Subtenant  on  or  about  the  Premises  whether  before  or  during  the  Term  of 
this  Sublease;  or  (g)  any  acts,  omissions  or  negligence  of  Subtenant,  Subtenant’s  Agents  or 
Subtenant’s  Invitees,  or  of  any  trespassers,  in,  on  or  about  the  Premises,  or  any  Alterations; 
except  to  the  extent  that  such  Indemnity  is  void  or  otherwise  unenforceable  under  any  applicable 
Laws  in  effect  on  or  validly  retroactive  to  the  date  of  this  Sublease  and  further  except  only  to  the 
extent  such  Losses  are  caused  by  the  gross  negligence  and  intentional  wrongful  acts  and 
omissions  of  the  Indemnified  Parties.  Notwithstanding  the  foregoing,  Subtenant’s  obligations  to 
indemnify  the  Indemnified  Parties  under  this  Section  15.2  shall  remain  in  full  force  and  effect 
regardless  of  whether  or  not  the  Indemnified  Parties’  decision  to  enter  into  this  Sublease  for  the 
Premises,  given  the  seismic  condition  of  the  property,  is  or  may  be  determined  to  be  an  act  of 
gross  negligence  or  willful  misconduct  of  the  Indemnified  Parties.  The  foregoing  Indemnity  shall 
include,  without  limitation,  reasonable  fees  of  attorneys,  consultants  and  experts  and  related  costs 
and  Sublandlord's  costs  of  investigating  any  Loss.  Subtenant  specifically  acknowledges  and 
agrees  that  it  has  an  immediate  and  independent  obligation  to  defend  Sublandlord  and  the  other 
Indemnified  Parties  from  any  claim  which  actually  or  potentially  falls  within  this  indemnity 
provision  even  if  such  allegation  is  or  may  be  groundless,  fraudulent  or  false,  which  obligation 
arises  at  the  time  such  claim  is  tendered  to  Subtenant  by  Sublandlord  and  continues  at  all  times 
thereafter.  Subtenant's  obligations  under  this  Section  shall  survive  the  expiration  or  sooner 
termination  of  this  Sublease.  Notwithstanding  anything  contained  herein,  to  the  extent  such 
Losses  are  not  covered  by  insurance  required  herein  and  subject  to  Section  12.1  above,  Subtenant 
shall  have  no  obligation  to  repair,  restore  or  reconstruct  the  Premises  or  the  License  Area  (or  to 
pay  for  the  same)  in  the  event  the  Premises  are  damaged  or  destroyed  by  an  earthquake  or 
subsidence  or  by  any  other  uninsured  casualty. 

16.  INSURANCE 

16.1.  Subtenant's  Insurance.  Within  five  (5)  days  of  the  Commencement  Date, 
Subtenant  shall  procure  and  maintain  throughout  the  Term  of  this  Sublease  and  pay  the  cost 
thereof  the  following  insurance: 

(a)  Property  Insurance.  Subtenant  shall  procure  and  maintain  all  risk 
property  coverage,  at  its  own  cost  including  a standard  fire  and  extended  coverage  insurance 
policy  insuring  the  Premises,  including,  without  limitation,  any  buildings  and  all  fixtures, 
Alterations,  furniture  and  equipment  located  thereon,  in  an  amount  not  less  than  the  full 
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(b)  Commercial  General  Liability  and  Other  Insurance.  Subtenant  shall  at 
all  times,  at  its  cost,  also  maintain  insurance  for  the  mutual  benefit  of  Sublandlord  and  Subtenant 
against: 


(i)  Claims  for  personal  injury  under  a policy  of  commercial  general 
liability  insurance,  including  without  limitation,  liquor  liability  insurance,  claims  for  bodily 
injury  , property  damage,  employer’s  liability  occurring  in  or  upon  the  Premises  arising  from 
earthquakes  or  subsidence,  in  an  amount  not  less  than  $1,000,000  combined  single  limit.  Such 
insurance  shall  provide  coverage  at  least  as  broad  as  provided  under  Insurance  Service  Form 
Number  CG-00-01-1 1-88. 

(ii)  Worker's  compensation  insurance  in  statutory  limits  with 
employer's  liability  insurance  covering  all  persons  employed  and  with  respect  to  whom  death  or 
bodily  injury  claims  could  be  asserted  against  Sublandlord,  Subtenant,  the  Premises,  or  any  other 
Sublandlord  property,  in  an  amount  not  less  than  $1,000,000  each  accident. 

(iii)  Automobile  liability  insurance  with  limits  not  less  than  $1,000,000 
each  occurrence  combined  single  limit  for  bodily  injury  and  property  damage,  including  owned 
and  non-owned  and  hired  vehicles  as  applicable,  if  Subtenant  uses  automobiles  in  connection 
with  its  use  of  the  Premises.  Such  insurance  shall  provide  coverage  at  least  as  broad  as  provided 
under  Insurance  Service  Form  Number  CA-00-0 1-06-92. 

16.2.  General  Requirements.  All  insurance  provided  for  under  this  Sublease  shall  be 
effected  under  valid  enforceable  policies  issued  by  insurers  of  recognized  responsibility  and 
reasonably  approved  by  Sublandlord. 

(a)  Should  any  of  the  required  insurance  be  provided  under  a claims-made 
form,  Subtenant  shall  maintain  such  coverage  continuously  throughout  the  term  hereof  and, 
without  lapse,  for  a period  of  three  (3)  years  beyond  the  expiration  or  termination  of  this 
Sublease,  to  the  effect  that,  should  occurrences  during  the  Term  give  rise  to  claims  made  after 
expiration  or  termination  of  this  Sublease,  such  claims  shall  be  covered  by  such  claims-made 
policies. 


(b)  Should  any  of  the  required  insurance  be  provided  under  a form  of  coverage 
that  includes  a general  annual  aggregate  limit  or  provides  that  claims  investigation  or  legal 
defense  costs  be  included  in  such  general  annual  aggregate  limit,  such  general  aggregate  limit 
shall  double  the  occurrence  or  claims  limits  specified  above. 

(c)  All  liability  insurance  policies  shall  be  endorsed  to  provide  the  following: 
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(i)  Cover  Subtenant  as  the  insured  and  the  Sublandlord  and  the  Master 
Landlord  as  additional  insured. 

(ii)  That  such  policies  are  primary  insurance  to  any  other  insurance 
available  to  the  additional  insureds,  with  respect  to  any  claims  arising  out  of  this  Sublease,  and 
that  insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought. 
Such  policies  shall  also  provide  for  severability  of  interests  and  that  an  act  or  omission  of  one  of 
the  named  insureds  which  would  void  or  otherwise  reduce  coverage  shall  not  reduce  or  void  the 
coverage  as  to  any  insured,  and  shall  afford  coverage  for  all  claims  based  on  acts,  omissions, 
injury  or  damage  which  occurred  or  arose  (or  the  onset  of  which  occurred  or  arose)  in  whole  or  in 
part  during  the  policy  period. 

(iii)  All  policies  shall  be  endorsed  to  provide  thirty  (30)  days'  advance 
written  notice  to  Sublandlord  of  cancellation,  non-renewal  or  reduction  in  coverage,  mailed  to  the 
address(es)  for  Sublandlord  set  forth  in  Section  20. 1 below. 

16.3.  Proof  of  Insurance.  Subtenant  shall  deliver  to  Sublandlord  certificates  of 
insurance  and  additional  insured  policy  endorsement  in  form  and  with  insurers  satisfactory  to 
Sublandlord,  evidencing  the  coverage  required  hereunder,  on  or  before  the  Commencement  Date. 
Subtenant  shall  provide  upon  Sublandlord’s  request  complete  copies  of  the  policies.  Upon 
insurance  renewals,  Subtenant  shall  provide  Sublandlord  with  certificates  and  endorsements  at 
least  thirty  (30)  days  before  the  expiration  dates  of  expiring  policies.  As  to  the  insurance  required 
pursuant  to  Section  16.1(b)(1)  above,  such  certificate  shall  state,  among  other  things,  that  such 
insurance  coverage  includes  and  shall  cover  Subtenant’s  indemnity  obligations  under  Section 
15.2  above.  In  the  event  Subtenant  shall  fail  to  procure  such  insurance,  or  to  deliver  such 
policies  or  certificates  or  endorsements,  Sublandlord  may,  at  its  option,  procure  the  same  for  the 
account  of  Subtenant,  and  the  cost  thereof  shall  be  paid  to  Sublandlord  within  five  (5)  days  after 
delivery  to  Subtenant  of  bills  therefor. 

16.4.  No  Limitation  on  Indemnities.  Subtenant's  compliance  with  the  provisions  of 
this  Section  shall  in  no  way  relieve  or  decrease  Subtenant's  indemnification  obligations  herein  or 
any  of  Subtenant's  other  obligations  or  liabilities  under  this  Sublease. 

16.5.  Lapse  of  Insurance.  Notwithstanding  anything  to  the  contrary  in  this  Sublease, 
Sublandlord  may  elect  in  Sublandlord’s  sole  and  absolute  discretion  to  terminate  this  Sublease 
upon  the  lapse  of  any  required  insurance  coverage  by  written  notice  to  Subtenant. 

16.6.  Subtenant's  Personal  Property.  Subtenant  shall  be  responsible,  at  its  expense, 
for  separately  insuring  Subtenant's  Personal  Property. 

16.7.  Waiver  of  Subrogation.  Notwithstanding  anything  to  the  contrary  contained 
herein,  to  the  extent  permitted  by  their  respective  policies  of  insurance,  Sublandlord  and 
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Subtenant  each  hereby  waive  any  right  of  recovery  against  the  other  party  and  against  any  other 
party  maintaining  a policy  of  insurance  covering  the  Premises,  and  their  contents,  or  any  portion 
thereof,  for  any  loss  or  damage  maintained  by  such  other  party  with  respect  to  the  Premises,  or 
any  portion  thereof  or  the  contents  of  the  same  or  any  operation  therein,  whether  or  not  such  loss 
is  caused  by  the  fault  or  negligence  of  such  other  party.  If  any  policy  of  insurance  relating  to  the 
Premises  carried  by  Subtenant  does  not  permit  the  foregoing  waiver  or  if  the  coverage  under  any 
such  policy  would  be  invalidated  due  to  such  waiver,  Subtenant  shall  obtain,  if  possible,  from  the 
insurer  under  such  policy  a waiver  of  all  rights  of  subrogation  the  insurer  might  have  against 
Sublandlord  or  any  other  party  maintaining  a policy  of  insurance  covering  the  same  loss,  in 
connection  with  any  claim,  loss  or  damage  covered  by  such  policy. 

17.  ACCESS  BY  SUBLANDLORD 

17.1.  Access  to  Premises  by  Sublandlord. 

(a)  General  Access.  Sublandlord  reserves  for  itself  and  Sublandlord’s 
Agents,  the  right  to  enter  the  Premises  and  any  portion  thereof  at  all  reasonable  times  upon  not 
less  than  twenty-four  (24)  hours  oral  or  written  notice  to  Subtenant  (except  in  the  event  of  an 
emergency)  for  any  purpose. 

(b)  Emergency  Access.  In  the  event  of  any  emergency,  as  determined  by 
Sublandlord,  Sublandlord  may,  at  its  sole  option  and  without  notice,  enter  the  Premises  and  alter 
or  remove  any  Alterations  or  Subtenant's  Personal  Property  on  or  about  the  Premises. 

Sublandlord  shall  have  the  right  to  use  any  and  all  means  Sublandlord  considers  appropriate  to 
gain  access  to  any  portion  of  the  Premises  in  an  emergency.  In  such  case,  Sublandlord  shall  not 
be  responsible  for  any  damage  or  injury  to  any  such  property,  nor  for  the  replacement  of  any  such 
property  and  any  such  emergency  entry  shall  not  be  deemed  to  be  a forcible  or  unlawful  entry 
onto  or  a detainer  of,  the  Premises,  or  an  eviction,  actual  or  constructive,  of  Subtenant  from  the 
Premises  or  any  portion  thereof. 

(c)  No  Liability.  Sublandlord  shall  not  be  liable  in  any  manner,  and 
Subtenant  hereby  waives  any  claims,  for  any  inconvenience,  disturbance,  loss  of  business, 
nuisance  or  other  damage  arising  out  of  Sublandlord's  entry  onto  the  Premises,  except  damage 
resulting  directly  and  exclusively  from  the  gross  negligence  or  willful  misconduct  of  Sublandlord 
or  Sublandlord’s  Agents  and  not  contributed  to  by  the  acts,  omissions  or  negligence  of 
Subtenant,  Subtenant’s  Agents  or  Subtenant’s  Invitees. 

17.2.  Access  to  Premises  by  Master  Landlord.  Subtenant  acknowledges  and  agrees 
that  Master  Landlord  shall  have  all  of  the  rights  of  access  to  the  Premises  described  in  the  Master 
Lease. 


18.  SURRENDER 
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18.1.  Surrender  of  the  Premises.  Upon  the  termination  of  this  Sublease,  Subtenant 
shall  surrender  to  Sublandlord  the  Premises  in  the  same  condition  as  of  the  Commencement 
Date,  ordinary  wear  and  tear  excepted,  and  free  and  clear  of  all  liens,  easements  and  other 
Encumbrances  created  or  suffered  by,  through  or  under  Subtenant.  On  or  before  any  termination 
hereof,  Subtenant  shall,  at  its  sole  cost,  remove  any  and  all  of  Subtenant's  Personal  Property  from 
the  Premises  and  demolish  and  remove  any  and  all  Alterations  from  the  Premises  (except  for  any 
Alterations  that  Sublandlord  agrees  are  to  remain  part  of  the  Premises  pursuant  to  the  provisions 
of  Section  7.3  above).  In  addition,  Subtenant  shall,  at  its  sole  expense,  repair  any  damage  to  the 
Premises  resulting  from  the  removal  of  any  such  items  and  restore  the  Premises  to  their  condition 
immediately  prior  to  the  presence  of  any  Alterations.  In  connection  therewith,  Subtenant  shall 
obtain  any  and  all  necessary  permits  and  approvals,  including,  without  limitation,  any 
environmental  permits,  and  execute  any  manifests  or  other  documents  necessary  to  complete  the 
demolition,  removal  or  restoration  work  required  hereunder.  Subtenant's  obligations  under  this 
Section  shall  survive  the  termination  of  this  Sublease.  Any  items  of  Subtenant's  Personal 
Property  remaining  on  or  about  the  Premises  after  the  termination  of  this  Sublease  may,  at 
Sublandlord's  option  and  after  thirty  (30)  days  written  notice  to  Subtenant,  be  deemed  abandoned 
and  in  such  case  Sublandlord  may  dispose  of  such  property  in  accordance  with  Section  1980  et 
seq.  of  the  California  Civil  Code  or  in  any  other  manner  allowed  by  Law. 

If  Subtenant  fails  to  surrender  the  Premises  to  Sublandlord  upon  the  termination  of  this 
Sublease  as  required  by  this  Section,  Subtenant  shall  Indemnify  Sublandlord  against  all  Losses 
resulting  therefrom,  including,  without  limitation,  Losses  made  by  a succeeding  Subtenant 
resulting  from  Subtenant's  failure  to  surrender  the  Premises. 

19.  HAZARDOUS  MATERIALS 

19.1.  No  Hazardous  Materials.  Subtenant  covenants  and  agrees  that  neither  Subtenant 
nor  any  of  Subtenant’s  Agents  or  Subtenant’s  Invitees  shall  cause  or  permit  any  material  that, 
because  of  its  quantity,  concentration  or  physical  or  chemical  characteristics,  is  deemed  by  any 
federal,  state  or  local  governmental  authority  to  pose  a present  or  potential  hazard  to  human 
health  or  safety  or  to  the  environment,  including,  without  limitation,  any  material  or  substance 
defined  as  a "hazardous  substance,"  or  "pollutant"  or  "contaminant"  pursuant  to  the 
Comprehensive  Environmental  Response,  Compensation  and  Liability  Act  of  1980  ("CERCLA", 
also  commonly  known  as  the  "Superfund"  law),  as  amended,  (42  U.S.C.  Sections  9601  et  seq.)  or 
pursuant  to  Section  25281  of  the  California  Health  & Safety  Code;  any  "hazardous  waste"  listed 
pursuant  to  Section  25140  of  the  California  Health  & Safety  Code;  any  asbestos  and  asbestos 
containing  materials  whether  or  not  such  materials  are  part  of  the  structure  of  any  existing 
improvements  on  the  Premises,  or  are  naturally  occurring  substances  on,  in  or  about  the 
Premises;  and  petroleum,  including  crude  oil  or  any  fraction  thereof,  and  natural  gas  or  natural 
gas  liquids  (“Hazardous  Material”)  to  be  brought  upon,  kept,  used,  stored,  generated  or  disposed 
of  in,  on  or  about  the  Premises  or  transported  to  or  from  the  Premises  without  the  prior  written 
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approval  of  Sublandlord,  which  approval  may  be  withheld  in  Sublandlord’s  sole  and  absolute 
discretion.  Subtenant  shall  immediately  notify  Sublandlord  if  and  when  Subtenant  learns  or  has 
reason  to  believe  there  has  been  any  release  of  Hazardous  Material  in,  on  or  about  the  Premises. 
Sublandlord  may  from  time  to  time  request  Subtenant  to  provide  adequate  information  for 
Sublandlord  to  determine  that  any  Hazardous  Material  permitted  hereunder  is  being  handled  in 
compliance  with  all  applicable  federal,  state  or  local  Laws  or  policies  relating  to  Hazardous 
Material  (including,  without  limitation,  its  use,  handling,  transportation,  production,  disposal, 
discharge  or  storage)  or  to  human  health  and  safety,  industrial  hygiene  or  environmental 
conditions  in,  on,  under  or  about  the  Premises  and  any  other  property,  including,  without 
limitation,  soil,  air  and  groundwater  conditions  (“Environmental  Laws”),  and  Subtenant  shall 
promptly  provide  all  such  information.  Sublandlord  and  Sublandlord’s  Agents  shall  have  the 
right  to  inspect  the  Premises  for  Hazardous  Material  and  compliance  with  the  provisions  hereof 
at  all  reasonable  times  upon  reasonable  advance  oral  or  written  notice  to  Subtenant  (except  in  the 
event  of  an  emergency).  Without  limiting  the  foregoing,  Subtenant  acknowledges  and  agrees  that 
it  shall  be  bound  by  and  will  comply  with  the  environmental  protection  provisions  provided  for 
in  Section  1 3 of  the  Master  Lease. 

19.2.  Subtenant's  Environmental  Indemnity.  If  Subtenant  breaches  any  of  its 
obligations  contained  in  Section  19.1  above,  or,  if  any  act  or  omission  or  negligence  of  Subtenant 
or  any  of  Subtenant’s  Agents  or  Subtenant’s  Invitees  results  in  any  spilling,  leaking,  pumping, 
pouring,  emitting,  discharging,  injecting,  escaping,  leeching  or  dumping  (“Release”)  of 
Hazardous  Material  in,  on,  under  or  about  the  Premises,  without  limiting  Subtenant's  general 
Indemnity  contained  in  Section  15.2  above,  Subtenant,  on  behalf  of  itself  and  Subtenant’s 
Agents,  shall  Indemnify  the  Indemnified  Parties,  and  each  of  them,  from  and  against  all  any  and 
all  enforcement,  investigation,  remediation  or  other  governmental  or  regulatory  actions, 
agreements  or  orders  threatened,  instituted  or  completed  pursuant  to  any  Environmental  Laws 
together  with  any  and  all  Losses  made  or  threatened  by  any  third  party  against  Sublandlord, 
Sublandlord’s  Agents,  or  the  Premises  relating  to  damage,  contribution,  cost  recovery 
compensation,  loss  or  injury  resulting  from  the  presence,  Release  or  discharge  of  any  Hazardous 
Materials,  including,  without  limitation,  Losses  based  in  common  law,  investigation  and 
remediation  costs,  fines,  natural  resource  damages,  damages  for  decrease  in  value  of  the 
Premises,  the  loss  or  restriction  of  the  use  or  any  amenity  of  the  Premises  and  attorneys'  fees  and 
consultants'  fees  and  experts'  fees  and  costs  (“Hazardous  Materials  Claims”)  arising  during  or 
after  the  Term  of  this  Sublease  and  relating  to  such  Release.  The  foregoing  Indemnity  includes, 
without  limitation,  all  costs  associated  with  the  investigation  and  remediation  of  Hazardous 
Material  and  with  the  restoration  of  the  Premises  to  its  prior  condition  including,  without 
limitation,  fines  and  penalties  imposed  by  regulatory  agencies,  natural  resource  damages  and 
losses,  and  revegetation  of  the  Premises  or  other  Sublandlord  property.  Without  limiting  the 
foregoing,  if  Subtenant  or  any  of  Subtenant's  Agents  or  Subtenant’s  Invitees,  causes  or  permits 
the  Release  of  any  Hazardous  Materials  in,  on,  under  or  about  the  Premises  Subtenant  shall, 
immediately,  at  no  expense  to  Sublandlord,  take  any  and  all  appropriate  actions  to  return  the 
Premises  or  other  Sublandlord  property  affected  thereby  to  the  condition  existing  prior  to  such 
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Release  and  otherwise  investigate  and  remediate  the  Release  in  accordance  with  all 
Environmental  Laws.  Subtenant  shall  provide  Sublandlord  with  written  notice  of  and  afford 
Sublandlord  a full  opportunity  to  participate  in  any  discussions  with  governmental  regulatory 
agencies  regarding  any  settlement  agreement,  cleanup  or  abatement  agreement,  consent  decree, 
permit,  approvals,  or  other  compromise  or  proceeding  involving  Hazardous  Material. 
Notwithstanding  anything  to  the  contrary.  Subtenant  shall  not  be  liable  or  responsible  for  any 
environmental  conditions  or  concerns  (including  but  not  limited  to  any  requirement  to 
investigate,  remediate  or  remove  any  Hazardous  Material  pursuant  to  any  local,  state  or  federal 
rule,  regulation  or  statute)  that  relate  to  Hazardous  Material  present  on  or  about  the  Property  prior 
to  the  date  of  this  Sublease  (“Preexisting  Environmental  Conditions”).  Preexisting 
Environmental  Conditions  include,  but  are  not  limited  to,  all  hazardous  substances,  toxic 
substances  or  pollutants  that  are  mentioned  in  the  following:  (i)  Finding  of  Suitability  to  Lease 
(hereafter  “FOSL”)  for  Parcels  T005  and  T006  at  Naval  Station  Treasure  Island  dated  August  3, 
1995;  (ii)  FOSL  for  Parcels  T007,  T00I,  TO  10,  TO  1 1,  and  T1 16  dated  July  19,  1996;  (iii)  FOSL 
for  Zone  1 A,  T001,  T002,  T003,  T004,  a portion  of  T028,  T029,  T030,  T031,  T032,  T033,  T034, 
a portion  of  T035,  and  T 1 1 8 at  Naval  Station  Treasure  Island  dated  July  29,  1997;  (iv)  FOSL  for 
Reuse  Zone  2 A and  Parcel  T009  at  Naval  Station  Treasure  Island  dated  August  22,  1997;  and  (v) 
FOSL  for  Zone  2c  and  Parcel  T1 19  at  Naval  Station  Treasure  Island  dated  August  22,  1997.  The 
parties  hereby  acknowledge  and  agree  that,  pursuant  to  Section  330  of  Public  Law  102-484,  as 
amended,  Master  Landlord  shall  hold  harmless,  defend  and  indemnify  (the  “Section  330 
Indemnity”)  the  Authority  and  Subtenant  from  and  against  any  suit,  claim,  demand,  action, 
liability,  judgment,  cost  or  fee,  arising  out  of  any  claim  for  personal  injury  or  property  damage 
(including  death,  illness,  loss  of  or  damage  to  property  or  economic  loss)  that  results  from,  or  is 
in  any  manner  predicated  upon,  the  release  or  threatened  release  of  any  hazardous  substance, 
pollutant,  contaminant,  petroleum  product,  or  petroleum  derivative  from  or  on  the  Premises  as  a 
result  of  Department  of  Defense  activities  on  the  Premises. 

19.3.  Acknowledgment  of  Receipt  of  EBS  and  FOSL  Reports.  Subtenant  hereby 
acknowledges  for  itself  and  Subtenant’s  Agents  that,  prior  to  the  execution  of  this  Sublease,  it 
has  received  and  reviewed  the  Environmental  Baseline  Survey  (“EBS”)  and  the  Finding  of 
Suitability  to  Lease  (“FOSL”)  described  in  Section  7 of  the  Master  Lease. 

20.  GENERAL  PROVISIONS 

20.1.  Notices.  Except  as  otherwise  expressly  provided  in  this  Sublease,  any  notice 
given  hereunder  shall  be  effective  only  in  writing  and  given  by  delivering  the  notice  in  person,  or 
by  sending  it  first  class  mail  or  certified  mail  with  a return  receipt  requested  or  reliable 
commercial  overnight  courier,  return  receipt  requested,  with  postage  prepaid  as  follows: 


Notice  Address  of  Sublandlord  Treasure  Island  Development  Authority 
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Treasure  Island  Project  Office 
40 1 Palm  Avenue 
Building  1,  2nd  Floor 
Treasure  Island 
Attn:  Executive  Director 
Fax  No.:  (415)  274-0299 
Telephone:  (415)  274-0660 

with  a copy  to:  Office  of  the  City  Attorney 

City  Hall,  Room  234 
1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4682 
Attn:  Donnell  W.  Choy 
Fax  No.:  (415)  554-4755 
Telephone:  (415)  554-4736 

Notice  Address  of  Subtenant:  Tri-Cities  Children’s  Center,  INC. 

4533  Mattos  Drive 
Fremont,  CA  94536 
Attn:  Paul  Miller 

(510)  744-9280x24 
(510)  744-9374 

Notice  Address  of  Master  Landlord:  Commanding  Officer  (Code  24) 

Engineering  Field  Activity  West 
Naval  Facilities  Engineering  Command 
900  Commodore  Drive 
San  Bruno,  California  94066 

Any  Party  hereunder  may  designate  a new  address  for  notice  purposes  hereunder  at  least  ten  (10) 
days  prior  to  the  effective  date  of  such  change.  Any  notice  hereunder  shall  be  deemed  to  have 
been  given  two  (2)  days  after  the  date  when  it  is  mailed  if  sent  by  first  class  or  certified  mail,  one 
day  after  the  date  it  is  made,  if  sent  by  commercial  overnight  carrier,  or  upon  the  date  personal 
delivery  is  made,  and  any  refusal  by  either  Party  to  accept  the  attempted  delivery  of  any  notice,  if 
such  attempted  delivery  is  in  compliance  with  this  Section  20.1  and  applicable  Laws,  shall  be 
deemed  receipt  of  such  notice.. 

20.2.  Security  Deposit.  Intentionally  omitted. 
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20.3.  No  Implied  Waiver.  No  failure  by  Sublandlord  to  insist  upon  the  strict 
performance  of  any  obligation  of  Subtenant  under  this  Sublease  or  to  exercise  any  right,  power  or 
remedy  arising  out  of  a breach  thereof,  irrespective  of  the  length  of  time  for  which  such  failure 
continues,  no  acceptance  of  full  or  partial  Rent  during  the  continuance  of  any  such  breach,  and  no 
acceptance  of  the  keys  to  or  possession  of  the  Premises  prior  to  the  expiration  of  the  Term  by  any 
Agent  of  Sublandlord,  shall  constitute  a waiver  of  such  breach  or  of  Sublandlord's  right  to 
demand  strict  compliance  with  such  term,  covenant  or  condition  or  operate  as  a surrender  of  this 
Sublease.  No  express  written  waiver  of  any  default  or  the  performance  of  any  provision  hereof 
shall  affect  any  other  default  or  performance,  or  cover  any  other  period  of  time,  other  than  the 
default,  performance  or  period  of  time  specified  in  such  express  waiver.  One  or  more  written 
waivers  of  a default  or  the  performance  of  any  provision  hereof  shall  not  be  deemed  to  be  a 
waiver  of  a subsequent  default  or  performance.  The  consent  of  Sublandlord  given  in  any 
instance  under  the  terms  of  this  Sublease  shall  not  relieve  Subtenant  of  any  obligation  to  secure 
the  consent  of  Sublandlord  in  any  other  or  future  instance  under  the  terms  of  this  Sublease. 

20.4.  Amendments.  Neither  this  Sublease  nor  any  term  or  provisions  hereof  may  be 
changed,  waived,  discharged  or  terminated,  except  by  a written  instrument  signed  by  the  Parties 
hereto. 


20.5.  Authority.  If  Subtenant  signs  as  a corporation,  a partnership  or  a limited  liability 
company,  each  of  the  persons  executing  this  Sublease  on  behalf  of  Subtenant  does  hereby 
covenant  and  warrant  that  Subtenant  is  a duly  authorized  and  existing  entity,  that  Subtenant  has 
and  is  qualified  to  do  business  in  California,  that  Subtenant  has  full  right  and  authority  to  enter 
into  this  Sublease,  and  that  each  and  all  of  the  persons  signing  on  behalf  of  Subtenant  are 
authorized  to  do  so.  Upon  Sublandlord’s  request,  Subtenant  shall  provide  Sublandlord  with 
evidence  reasonably  satisfactory  to  Sublandlord  confirming  the  foregoing  representations  and 
warranties.  Without  limiting  the  generality  of  the  foregoing,  Subtenant  represents  and  warrants 
that  it  has  full  power  to  make  the  waivers  and  releases,  indemnities  and  the  disclosure  set  forth 
herein,  and  that  it  has  received  independent  legal  advice  from  its  attorney  as  to  the  advisability  of 
entering  into  a sublease  containing  those  provisions  and  their  legal  effect. 

20.6.  Joint  and  Several  Obligations.  The  word  "Subtenant"  as  used  herein  shall 
include  the  plural  as  well  as  the  singular.  If  there  is  more  than  one  Subtenant,  the  obligations  and 
liabilities  under  this  Sublease  imposed  on  Subtenant  shall  be  joint  and  several. 

20.7.  Interpretation  of  Sublease.  The  captions  preceding  the  articles  and  sections  of 
this  Sublease  and  in  the  table  of  contents  have  been  inserted  for  convenience  of  reference  only 
and  such  captions  shall  in  no  way  define  or  limit  the  scope  or  intent  of  any  provision  of  this 
Sublease.  This  Sublease  has  been  negotiated  at  arm's  length  and  between  persons  sophisticated 
and  knowledgeable  in  the  matters  dealt  with  herein  and  shall  be  interpreted  to  achieve  the  intents 
and  purposes  of  the  Parties,  without  any  presumption  against  the  party  responsible  for  drafting 
any  part  of  this  Sublease.  Provisions  in  this  Sublease  relating  to  number  of  days  shall  be  calendar 
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days,  unless  otherwise  specified,  provided  that  if  the  last  day  of  any  period  to  give  notice,  reply  to 
a notice  or  to  undertake  any  other  action  occurs  on  a Saturday,  Sunday  or  a bank  or  Sublandlord 
holiday,  then  the  last  day  for  undertaking  the  action  or  giving  or  replying  to  the  notice  shall  be 
the  next  succeeding  business  day.  Use  of  the  word  "including"  or  similar  words  shall  not  be 
construed  to  limit  any  general  term,  statement  or  other  matter  in  this  Sublease,  whether  or  not 
language  of  non-limitation,  such  as  "without  limitation"  or  similar  words,  are  used.  Unless 
otherwise  provided  herein,  whenever  the  consent  of  Sublandlord  is  required  to  be  obtained  by 
Subtenant  hereunder,  Sublandlord  may  give  or  withhold  such  consent  in  its  sole  and  absolute 
discretion. 

20.8.  Successors  and  Assigns.  Subject  to  the  provisions  of  Section  1 3,  the  terms, 
covenants  and  conditions  contained  in  this  Sublease  shall  bind  and  inure  to  the  benefit  of 
Sublandlord  and  Subtenant  and,  except  as  otherwise  provided  herein,  their  personal 
representatives  and  successors  and  assigns;  provided,  however,  that  upon  any  transfer  by 
Sublandlord  (or  by  any  subsequent  Sublandlord)  of  its  interest  in  the  Premises  as  lessee, 
including  any  transfer  by  operation  of  Law,  Sublandlord  (or  any  subsequent  Sublandlord)  shall  be 
relieved  from  all  subsequent  obligations  and  liabilities  arising  under  this  Sublease  subsequent  to 
such  transfer. 

20.9.  Brokers.  Neither  party  has  had  any  contact  or  dealings  regarding  the  leasing  of 
the  Premises,  or  any  communication  in  connection  therewith,  through  any  licensed  real  estate 
broker  or  other  person  who  could  claim  a right  to  a commission  or  finder's  fee  in  connection  with 
the  Sublease  contemplated  herein.  In  the  event  that  any  broker  or  finder  perfects  a claim  for  a 
commission  or  finder's  fee  based  upon  any  such  contact,  dealings  or  communication,  the  party 
through  whom  the  broker  or  finder  makes  a claim  shall  be  responsible  for  such  commission  or 
fee  and  shall  Indemnify  the  other  party  from  any  and  all  Losses  incurred  by  the  indemnified  party 
in  defending  against  the  same.  The  provisions  of  this  Section  shall  survive  any  termination  of 
this  Sublease. 

20.10.  Severability.  If  any  provision  of  this  Sublease  or  the  application  thereof  to  any 
person,  entity  or  circumstance  shall,  to  any  extent,  be  invalid  or  unenforceable,  the  remainder  of 
this  Sublease,  or  the  application  of  such  provision  to  persons,  entities  or  circumstances  other  than 
those  as  to  which  it  is  invalid  or  unenforceable,  shall  not  be  affected  thereby,  and  each  other 
provision  of  this  Sublease  shall  be  valid  and  be  enforceable  to  the  fullest  extent  permitted  by 
Law. 


20.11.  Governing  Law.  This  Sublease  shall  be  construed  and  enforced  in  accordance 
with  the  Laws  of  the  State  of  California  and  the  federal  government. 

20.12.  Entire  Agreement.  This  instrument  (including  the  exhibits  hereto,  which  are 
made  a part  of  this  Sublease)  contains  the  entire  agreement  between  the  Parties  and  supersedes  al 
prior  written  or  oral  negotiations,  discussions,  understandings  and  agreements.  The  Parties 
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further  intend  that  this  Sublease  shall  constitute  the  complete  and  exclusive  statement  of  its  terms 
and  that  no  extrinsic  evidence  whatsoever  (including  prior  drafts  of  this  Sublease  and  any 
changes  therefrom)  may  be  introduced  in  any  judicial,  administrative  or  other  legal  proceeding 
involving  this  Sublease.  Subtenant  hereby  acknowledges  that  neither  Sublandlord  nor 
Sublandlord's  Agents  have  made  any  representations  or  warranties  with  respect  to  the  Premises 
or  this  Sublease  except  as  expressly  set  forth  herein,  and  no  rights,  easements  or  licenses  are  or 
shall  be  acquired  by  Subtenant  by  implication  or  otherwise  unless  expressly  set  forth  herein. 
Notwithstanding  the  foregoing,  the  Parties  shall  make  a good  faith  effort  to  negotiate  mutually 
acceptable  changes  to  this  Sublease,  if  any,  within  ninety  (90)  days  of  the  date  hereof,  provided 
however,  that  such  changes,  if  any,  shall  be  subject  to  the  approval  of  the  Master  Landlord. 

20.13.  Attorneys’  Fees.  In  the  event  that  either  Sublandlord  or  Subtenant  fails  to 
perform  any  of  its  obligations  under  this  Sublease  or  in  the  event  a dispute  arises  concerning  the 
meaning  or  interpretation  of  any  provision  of  this  Sublease,  the  defaulting  party  or  the  party  not 
prevailing  in  such  dispute,  as  the  case  may  be,  shall  pay  any  and  all  costs  and  expenses  incurred 
by  the  other  party  in  enforcing  or  establishing  its  rights  hereunder  (whether  or  not  such  action  is 
prosecuted  to  judgment),  including,  without  limitation,  court  costs  and  reasonable  attorneys'  fees. 

20.14.  Time  of  Essence.  Time  is  of  the  essence  with  respect  to  all  provisions  of  this 
Sublease  in  which  a definite  time  for  performance  is  specified. 

20.15.  Cumulativ  e Remedies.  All  rights  and  remedies  of  either  party  hereto  set  forth  in 
this  Sublease  shall  be  cumulative,  except  as  may  otherwise  be  provided  herein. 

20.16.  Survival  of  Indemnities.  Termination  of  this  Sublease  shall  not  affect  the  right 
of  either  party  to  enforce  any  and  all  indemnities  and  representations  and  warranties  given  or 
made  to  the  other  party  under  this  Sublease,  nor  shall  it  affect  any  provision  of  this  Sublease  that 
expressly  states  it  shall  survive  termination  hereof.  Subtenant  specifically  acknowledges  and 
agrees  that,  with  respect  to  each  of  the  indemnities  contained  in  this  Sublease,  Subtenant  has  an 
immediate  and  independent  obligation  to  defend  Sublandlord  and  the  other  Indemnified  Parties 
from  any  claim  which  actually  or  potentially  falls  within  the  indemnity  provision  even  if  such 
allegation  is  or  may  be  groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such 
claim  is  tendered  to  Subtenant  by  Sublandlord  and  continues  at  all  times  thereafter. 

20.17.  Relationship  of  Parties.  Sublandlord  is  not,  and  none  of  the  provisions  in  this 
Sublease  shall  be  deemed  to  render  Sublandlord,  a partner  in  Subtenant's  business,  or  joint 
venturer  or  member  in  any  joint  enterprise  with  Subtenant.  This  Sublease  is  not  intended  nor 
shall  it  be  construed  to  create  any  third  party  beneficiary  rights  in  any  third  party,  unless 
otherwise  expressly  provided.  The  granting  of  this  Sublease  by  Sublandlord  does  not  constitute 
authorization  or  approval  by  Sublandlord  of  any  activity  conducted  by  Subtenant  on,  in  or 
relating  to  the  Premises. 
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20.18.  Recording.  Subtenant  agrees  that  it  shall  not  record  this  Sublease  nor  any 
memorandum  or  short  form  hereof  in  the  official  records  of  any  county. 

20.19.  Non-Liability  of  Indemnified  Parties’  officials,  employees  and  Agents.  No 

elective  or  appointive  board,  commission,  member,  officer  or  employee  of  any  of  the 
Indemnified  Parties  shall  be  personally  liable  to  Subtenant,  its  successors  and  assigns,  in  the 
event  of  any  default  or  breach  by  Sublandlord  or  for  any  amount  which  may  become  due  to 
Subtenant,  its  successors  and  assigns,  or  for  any  obligation  of  Sublandlord  under  this  Agreement. 

20.20.  No  Discrimination.  Subtenant  shall  comply  with  the  non-discrimination 
provisions  of  Section  19.1  of  the  Master  Lease,  including,  without  limitation,  posting  all  notices 
required  therein. 

20.21.  Counterparts.  This  Sublease  may  be  executed  in  two  or  more  counterparts,  each 
of  which  shall  be  deemed  an  original,  but  all  of  which  taken  together  shall  constitute  one  and  the 
same  instrument. 

20.22.  Master  Landlord’s  Consent.  This  Sublease  is  expressly  conditioned  upon 
receipt  of  the  written  consent  of  Master  Landlord 

21.  SPECIAL  PROVISIONS 

21.1.  Signs.  Subtenant  agrees  that  it  will  not  erect  or  maintain,  or  permit  to  be  erected 
or  maintained,  any  signs,  notices  or  graphics  upon  or  about  the  Premises  which  are  visible  in  or 
from  public  corridors  or  other  portions  of  any  common  areas  of  any  buildings  on  the  Premises  or 
from  the  exterior  of  the  Premises,  without  Sublandlord's  prior  written  consent,  which 
Sublandlord  may  withhold  or  grant  in  its  sole  discretion. 

21.2.  Public  Transit  Information.  Subtenant  shall  establish  and  carry  on  during  the 
Term  a program  to  encourage  maximum  use  of  public  transportation  by  personnel  of  Subtenant 
employed  on  the  Premises,  including,  without  limitation,  the  distribution  to  such  employees  of 
written  materials  explaining  the  convenience  and  availability  of  public  transportation  facilities 
adjacent  or  proximate  to  any  buildings  on  the  Premises  and  encouraging  use  of  such  facilities,  all 
at  Subtenant's  sole  expense. 

21.3.  Non-Discrimination. 

(a)  Covenant  Not  to  Discriminate.  In  the  performance  of  this  Sublease,  Subtenant 
covenants  and  agrees  not  to  discriminate  on  the  basis  of  the  fact  or  perception  of  a person’s  race, 
color,  creed,  religion,  national  origin,  ancestry,  age,  sex,  sexual  orientation,  gender  identity, 
domestic  partner  status,  marital  status,  disability  or  Acquired  Immune  Deficiency  Syndrome  or 
HIV  status  (AIDS/HIV  status)  against  any  employee  of,  any  City  employee  working  with,  or 
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applicant  for  employment  with,  Subtenant  in  any  of  Subtenant’s  operations  within  the  United 
States,  or  against  any  person  seeking  accommodations,  advantages,  facilities,  privileges,  services, 
or  membership  in  all  business,  social,  or  other  establishments  or  organizations  operated  by 
Subtenant. 

(b)  Subleases  and  Other  Subcontracts.  Subtenant  shall  include  in  all  Subleases  and 
other  subcontracts  relating  to  the  Premises  a non-discrimination  clause  applicable  to  such 
subtenant  or  other  subcontractor  in  substantially  the  form  of  subsection  (a)  above.  In  addition, 
Subtenant  shall  incorporate  by  reference  in  all  subleases  and  other  subcontracts  the  provisions  of 
Sections  12B.2(a),  12B.2(c)-(k),  and  12C.3  of  the  San  Francisco  Administrative  Code  and  shall 
require  all  subtenants  and  other  subcontractors  to  comply  with  such  provisions.  Subtenant’s 
failure  to  comply  with  the  obligations  in  this  subsection  shall  constitute  a material  breach  of  this 
Sublease. 

(c)  Non-Discrimination  in  Benefits.  Subtenant  does  not  as  of  the  date  of  this 
Sublease  and  will  not  during  the  Term,  in  any  of  its  operations  in  San  Francisco  or  where  the 
work  is  being  performed  for  the  City  or  elsewhere  within  the  United  States,  discriminate  in  the 
provision  of  bereavement  leave,  family  medical  leave,  health  benefits,  membership  or 
membership  discounts,  moving  expenses,  pension  and  retirement  benefits  or  travel  benefits,  as 
well  as  any  benefits  other  than  the  benefits  specified  above,  between  employees  with  domestic 
partners  and  employees  with  spouses,  and/or  between  the  domestic  partners  and  spouses  of  such 
employees,  where  the  domestic  partnership  has  been  registered  with  a governmental  entity 
pursuant  to  state  or  local  law  authorizing  such  registration,  subject  to  the  conditions  set  forth  in 
Section  12B.2(b)  of  the  San  Francisco  Administrative  Code. 

(d)  HRC  Form.  Subtenant  shall  execute  the  “Chapter  12B  Declaration: 
Nondiscrimination  in  Contracts  and  Benefits”  form  (Form  HRC-12B-101)  with  supporting 
documentation  and  secure  the  approval  of  the  form  by  the  San  Francisco  Human  Rights 
Commission  (the  “HRC”). 

(e)  Incorporation  of  Administrative  Code  Provisions  by  Reference.  The  provisions  of 
Chapters  12B  and  12C  of  the  San  Francisco  Administrative  Code  relating  to  non-discrimination 
by  parties  contracting  for  the  lease  of  City  property  are  incorporated  in  this  Section  by  reference 
and  made  a part  of  this  Agreement  as  though  fully  set  forth  herein.  Subtenant  shall  comply  fully 
with  and  be  bound  by  all  of  the  provisions  that  apply  to  this  Sublease  under  such  Chapters  of  the 
Administrative  Code,  including  but  not  limited  to  the  remedies  provided  in  such  Chapters. 
Without  limiting  the  foregoing,  Subtenant  understands  that  pursuant  to  Section  12B.2(h)  of  the 
San  Francisco  Administrative  Code,  a penalty  of  $50  for  each  person  for  each  calendar  day 
during  which  such  person  was  discriminated  against  in  violation  of  the  provisions  of  this 
Sublease  may  be  assessed  against  Subtenant  and/or  deducted  from  any  payments  due  Subtenant. 
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21.4.  No  Relocation  Assistance;  Waiver  of  Claims.  Subtenant  acknowledges  that  it 
will  not  be  a displaced  person  at  the  time  this  Sublease  is  terminated  or  expires  by  its  own  terms, 
and  Subtenant  fully  RELEASES,  WAIVES  AND  DISCHARGES  forever  any  and  all  Claims 
against,  and  covenants  not  to  sue,  Sublandlord,  its  departments,  commissions,  officers,  directors 
and  employees,  and  all  persons  acting  by,  through  or  under  each  of  them,  under  any  laws, 
including,  without  limitation,  any  and  all  claims  for  relocation  benefits  or  assistance  from 
Sublandlord  under  federal  and  state  relocation  assistance  laws  (including,  but  not  limited  to, 
California  Government  Code  Section  7260  et  seq.).  except  as  otherwise  specifically  provided  in 
this  Sublease  with  respect  to  a Taking.  The  foregoing  notwithstanding,  if  and  only  if  the 
Authority  terminates  this  Sublease  pursuant  to  the  provisions  of  Section  3.1(ii)  above,  the 
Authority  agrees  to  reimburse  Subtenant  for  all  reasonable  out-of-pocket  expenses  actually 
incurred  by  Subtenant  for  moving  its  temporary  office  structures,  equipment,  and  furniture  off  of 
the  Premises. 


21.5.  Rent  Control  Laws  Inapplicable.  Subtenant  acknowledges  and  agrees  that  the 
rent  for  the  Premises  is  controlled  by  a governmental  agency  and,  therefore,  neither  the  Premises 
nor  this  Sublease  are  subject  to  the  provisions  of  any  rent  control  or  other  similar  ordinances, 
including,  without  limitation,  the  provisions  of  Chapter  37  of  the  San  Francisco  Administrative 
Code. 


21.6.  MacBride  Principles  - Northern  Ireland.  The  City  and  County  of  San 
Francisco  urges  companies  doing  business  in  Northern  Ireland  to  move  toward  resolving 
employment  inequities  and  encourages  then  to  abide  by  the  MacBride  Principles  as  expressed  in 
San  Francisco  Administrative  Code  Section  12F.1,  et  seq.  The  City  and  County  of  San  Francisco 
also  urges  San  Francisco  companies  to  do  business  with  corporations  that  abide  by  the  MacBride 
Principles.  Subtenant  acknowledges  that  it  has  read  and  understands  the  above  statement  of  the 
City  and  County  of  San  Francisco  concerning  doing  business  in  Northern  Ireland. 

2 1 .7.  Tropical  Hardwood  Ban.  The  City  and  County  of  San  Francisco  urges 
companies  not  to  import,  purchase,  obtain  or  use  for  any  purpose,  any  tropical  hardwood  or 
tropical  hardwood  product. 

21.8.  Conflicts  of  Interest.  Subtenant  states  that  it  is  familiar  with  the  provisions  of 
Section  8.105  and  8.106  of  the  San  Francisco  Charter  and  certifies  that  it  knows  of  no  facts 
which  would  constitute  a violation  of  such  provisions.  Subtenant  further  certifies  that  it  has 
made  a complete  disclosure  to  the  Sublandlord  of  all  facts  bearing  on  any  possible  interests, 
direct  or  indirect,  which  Subtenant  believes  any  officer  or  employee  of  the  Sublandlord  presently 
has  or  will  have  in  this  Sublease  or  in  the  performance  thereof  or  in  any  portion  of  the  profits 
thereof.  Willful  failure  by  Subtenant  to  make  such  disclosure,  if  any,  shall  constitute  grounds  for 
the  Sublandlord's  termination  and  cancellation  of  this  Sublease. 
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21.9.  Prevailing  Wages  for  Construction  Work.  Subtenant  agrees  that  any  person 
performing  labor  in  the  construction  of  the  alterations  required  under  Section  7.1  [Alterations] 
shall  be  paid  not  less  than  the  highest  prevailing  rate  of  wages  and  that  Subtenant  shall  include, 
in  any  contract  for  construction  of  such  improvements,  a requirement  that  all  persons  performing 
labor  under  such  contract  shall  be  paid  not  less  than  the  highest  prevailing  rate  of  wages  for  the 
labor  so  performed.  Subtenant  further  agrees  that,  as  to  the  construction  of  such  improvements 
under  this  Sublease,  Subtenant  shall  comply  with  all  the  provisions  of  subsection  (b)  of  San 
Francisco  Charter  Section  A7.204  and  Sections  6.33  through  6.45  of  the  San  Francisco 
Administrative  Code  that  relate  to  payment  of  prevailing  wages.  Subtenant  shall  require  any 
contractor  to  provide,  and  shall  deliver  to  Sublandlord  every  two  weeks  during  any  construction 
period,  certified  payroll  reports  with  respect  to  all  persons  performing  labor  in  the  construction  of 
any  of  the  required  alterations. 

21.10.  Prohibition  of  Tobacco  Advertising.  Subtenant  acknowledges  and  agrees  that 
no  advertising  of  cigarettes  or  tobacco  products  is  allowed  on  any  real  property  owned  by  or 
under  the  control  of  the  Authority  or  the  City,  including  the  Premises  and  the  Property.  This 
prohibition  includes  the  placement  of  the  name  of  a company  producing  selling  or  distributing 
cigarettes  or  tobacco  products  or  the  name  of  any  cigarette  or  tobacco  product  in  any  promotion 
of  any  event  or  product.  This  prohibition  does  not  apply  to  any  advertisement  sponsored  by  a 
state,  local  or  nonprofit  entity  designed  to  communication  the  health  hazards  of  cigarettes  and 
tobacco  products  or  to  encourage  people  not  to  smoke  or  to  stop  smoking. 

Sublandlord  and  Subtenant  have  executed  this  Sublease  in  triplicate  as  of  the  date  first 
written  above. 


SUBTENANT: 


TRI  CITIES  CHILDREN'S  CENTERS 
A California  public  benefit  corporation, 


Its:  Executive  Director 
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MEMORANDUM  OF  UNDERSTANDING 


This  Memorandum  of  Understanding  ("MOU")  is  entered  into  as  of 
0^> , 2001  between  the  Treasure  Island  Homeless  Development  Initiative 
("TIHDI")  and  Tri-Cities  Children’s  Centers  (TCCC). 

RECITALS 


A.  TCCC  is  a participating  member  organization,  pursuant  to  the  TIHDI 
By-laws,  which  has  agreed  to  provide  child  care  services  on  Treasure  Island  at  the 
existing  child  care  center,  Building  502. 

B.  The  parties  hereto  desire  to  execute  this  MOU  to  set  forth  the 
principal  responsibilities  of  the  parties  with  respect  to  their  arrangement. 

NOW,  THEREFORE,  in  consideration  of  the  mutual  promises  and 
covenants  contained  herein,  the  parties  agree  as  follows: 

1.  Responsibilities  of  Tri-Cities  Children’s  Centers. 

(a)  TCCC  shall  assign  its  staff  to  actively  participate  in  the 
scheduled  TIHDI  subcommittee  meetings  of  which  the  Agency  is  a member, 
pursuant  to  the  communications  structure  outlined  in  Attachment  A. 

(b)  TCCC  shall  provide  information  on  its  program  budget 
and  program  outcomes  at  least  annually  to  the  TIHDI  Executive  Director.  If  there 
are  any  significant  changes  to  TCCC’s  budget  or  program  that  would  potentially 
adversely  impact  TCCC’s  ability  to  continue  its  program,  TCCC  shall  notify 
TIHDI  within  30  days.  TIHDI  may  also  request  that  TCCC’s  program  information 
be  provided  more  frequently  - up  to  four  times  each  year,  if  necessary  - for 
funding  purposes,  which  may  include:  reporting  to  funders,  applying  for  funding, 
or  reporting  to  the  public  or  to  governmental  agencies.  TCCC  shall,  at  a 
minimum,  prepare  its  program  information  to  include  the  elements  detailed  in 
Attachment  B. 


(c)  TCCC  shall  maintain  and  operate  a safe  childcare 
center,  based  on  standards  set  by  Community  Care  Licensing.  TCCC  shall  also 
maintain  the  external  area,  immediately  adjacent  to  the  TICDC  in  a safe  and  clean 
manner.  TCCC  shall  also  maintain  services  pursuant  to  levels  outlined  in  their 
proposal  to  TIHDI  (Attachment  C).  If  there  are  any  changes  to  the  level  of 
services  provided  by  TCCC,  TCCC  shall  notify  TIHDI  within  30  days. 
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(d)  TCCC  shall  comply  with  all  sublease  terms  between 
the  Agency  and  the  Treasure  Island  Development  Authority. 

(e)  TCCC  shall  adopt  a grievance  process  acceptable  to  the 
TIHDI  Board  of  Directors,  for  complaints  made  by  clients  of  the  child  care  center. 
If  the  complaint  involves  allegations  of  illegal  activities,  TCCC  shall  promptly 
forward  a copy  of  the  complaint  to  the  TIHDI  Board  of  Directors. 

(f)  TCCC  agrees  to  comply  with  the  Legally  Binding 
Agreement  hiring  objectives.  Under  this  Agreement  each  TIHDI  Lessee  must 
agree  to  cooperate  with  TIHDI  to  achieve  the  goal  for  75%  of  non-managerial  or 
non-professional  work  hours  to  be  performed  by  homeless  or  economically 
disadvantaged  persons.  TCCC  agrees  to  develop  a workforce  hiring  plan  and  to 
utilize  TIHDI’s  Job  Broker  System  to  access  a job  ready  pool  to  meet  this  hiring 
goals. 

2.  Responsibilities  of  TIHDI. 

(a)  The  TIHDI  Board  of  Directors  shall  appoint  at  least 
three  individuals  with  experience  in  mediation  or  arbitration  to  act  as  arbitrators  as 
needed. 


(1)  If  a grievance  persists  between  TIHDI  member 
agencies  or  between  TIHDI  and  a member  agency,  TIHDI  shall  request  that  one  of 
the  three  arbitrators  hear  both  sides  of  the  issue  and  decide  on  a course  of  action. 
Both  the  complainant  and  the  responsible  Agency  shall  have  the  right  to  reject  one 
choice  of  the  arbitrator.  The  selected  arbitrator  shall  hear  the  complaint  and  take 
action  within  one  week  of  receipt  of  the  complaint. 

(b)  If  TCCC  is  experiencing  difficulties  in  providing  child 
care  services  to  the  levels  and  standards  required  of  it,  TIHDI  will  use  its  best 
efforts  to  provide  support,  funding  or  other  relevant  services  to  aid  TCCC. 


3.  No  Personal  Liability. 

No  member,  official,  or  employee  of  TIHDI  shall  be  liable  personally  to  TCCC  or  any 
successors  in  interest  in  the  event  of  any  default  or  breach  by  TCCC,  or  for  any  obligation 
which  may  become  due  under  the  terms  of  this  Agreement. 

4.  Indemnification. 
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TCCC  shall  defend,  hold  harmless  and  indemnify  T1HDI  and  its  respective 
members,  officers,  agents  and  employees  of  and  from  all  claims,  loss,  damage,  injury, 
actions,  causes  of  action  and  liability  of  every  kind,  nature  and  description  directly  or 
indirectly  arising  out  of  or  connected  with  the  performance  of  this  Agreement  and  any  of 
TCCC’s  operations  or  activities  related  thereto,  excluding  the  willful  misconduct  or  the 
gross  negligence  of  the  person  or  entity  seeking  to  be  defended,  indemnified  or  held 
harmless,  but  including  any  failure  to  comply  with  any  law,  statue,  ordinance,  rule, 
regulation  or  order  of  the  local,  state  and  federal  authorities  now  or  later  in  effect, 
including,  but  not  limited  to,  the  Americans  with  Disabilities  Act. 

5.  Insurance. 

(a)  For  the  entire  term  of  this  Agreement,  including  any  extensions,  TCCC 
shall  maintain  insurance  coverage  against  claims  which  may  arise  from  or  in 
connection  with  the  Agreement  for  injuries  to  persons  or  damage  to  property  by 
TCCC,  their  agents,  representatives,  employees  or  subcontractors,  naming  TIHDI 
as  an  additional  insured  as  its  interests  may  appear  and  meeting  the  requirements 
below. 


(1)  Minimum  Scope  & Limits  of  Insurance.  Coverage  shall  be  in 

accordance  with  requirements  indicated  by  the  sublease  with  the 
Treasure  Island  Development  Authority. 

6.  Nondiscrimination. 


There  shall  be  no  discrimination  against  or  segregation  of  any  person, 
or  group  of  persons,  on  account  of  race,  color,  religion,  creed,  national  origin  or  ancestry, 
gender,  sex,  age,  marital  status,  disability  or  sexual  orientation  in  the  performance  of  this 
Agreement.  TCCC  shall  not  establish  or  permit  any  such  practice  or  practices  of 
discrimination  or  segregation  with  reference  to  the  Agreement  or  any  part  thereof. 

7.  Default.  Termination  and  other  Remedies. 

(a)  Default.  It  shall  be  an  event  of  default  under  this  Agreement  for  either  party 
to  be  in  violation  of  any  term  or  condition  of  this  Agreement,  which  violation  goes 
uncured  after  thirty  (30)  days’  notice  from  the  other  party;  provided,  however,  that  if  the 
default  cannot  be  cured  with  such  thirty-day  period,  it  shall  not  be  an  event  of  default  if 
the  party  in  violation  commences  and  diligently  prosecutes  curing  of  the  default  with  in 
such  period 

(b)  Remedies.  Upon  the  occurrence  of  an  event  of  default,  TCCC  or 
TIHDI  shall  be  entitled  to  terminate  this  Agreement,  or  terminate  the  rights  of  the  other 
party  hereunder,  upon  60  days  written  notice  of  termination  to  the  party  in  question,  and 
to  pursue  any  and  all  other  remedies  available  to  it  at  law  or  in  equity,  including  specific 
performance  and  injunctive  relief. 
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(c)  Scheduled  Termination.  If  not  terminated  before,  this  agreement  shall  end 
at  the  conclusion  of  TCCC’s  sublease  with  the  Treasure  Island  Development  Authority. 


IN  WITNESS  WHEREOF,  the  parties  have  executed  this  MOU  as  of 
the  date  first  set  forth  above. 


TREASURE  ISLAND  HOMELESS 
DEVELOPMENT  INITIATIVE 
("TIHDI") 


D'lftecTzr^ 


Tri-CitiesjGhildren’s  Centers  (“TCCC”) 


By:  . . 

Its:  t'YzcCtiiML  DlWr/?\ 
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Attachment  A 


Communications  Structure 


Purpose:  The  purpose  of  the  Services  Committee  meetings  is  to  troubleshoot 
practical  issues  related  to  the  site  and  the  clients,  to  plan/coordinate  joint  activities; 
and  to  share  information. 

Required  Participation:  TCCC  shall  actively  participate  in  scheduled  Services 
Committee  meetings. 

Responsible  Party:  The  meeting  shall  be  convened  by  the  TIHDI  Community 
Services  Coordinator. 

1.  Other  Meeting  Schedule 

a.  TCCC  will  make  itself  available  to  meet  with  TIHDI  family  service 
providers  as  needed.  A schedule,  agreed  upon  by  all  parties,  will  be  established 
before  the  center  opens  and  shall  be  modified  as  needed. 


Attachment  B 


Common  Outcome  Reporting  Measures 


Reports  shall  be  prepared  at  least  annually,  and  as  needed  by  funders.  Five 
business  days  notice  to  TCCC  is  required  except  for  the  Program  Budget  which 
will  require  15  business  days  notice.  The  reports  shall,  at  a minimum,  include: 

1 . Program  budget  - costs  and  revenues 

2.  Numbers  of  people  served 

3.  Basic  demographics  of  those  served:  sex,  age,  race  and  income  levels 

4.  Client  turnover 


Attachment  C 


Tri-Cities  Children's  Centers  will  provide  a developmental^’  appropriate  curriculum  based  upon 
children's  needs  and  current  best  practices.  The  program  will  hire  and  train  qualified  teachers  to 
implement  this  curriculum;  care  for  children's  needs,  and  provide  positive  experiences.  The  centers 
will  have  appropriate  equipment,  toys,  and  furniture.  Children  in  the  full  day  program  will  receive 
breakfast,  lunch  and  two  snacks  each  day,  depending  upon  their  hours  of  attendance.  Children  at  the 
drop  in  center  will  have  nutritious  meals.  The  center  will  become  accredited  by  the  National 
Association  for  the  Education  of  Young  Children  within  two  years  of  start  of  operation. 

Tri-Cities  Children's  Centers  sees  its  role  broadly.  Our  philosophy  is  that  children  do  not  come 
separate  from  their  parent  or  guardian.  We  must  serve  families  directly  or  indirectly.  For  example, 
divorce  has  a profound  impact  on  children  and  families  and  cuts  across  all  economic  backgrounds.  It 
is  important  that  Tri-Cities  Children's  Centers  respond  by  providing  referrals  for  families  to 
counseling  services  in  the  community.  Some  family  support  services  are  provided  directly  by  Tri- 
Cities  Children's  Centers  and  others  are  provided  by  referral  to  other  service  providers. 

Studies  show  that  children  whose  parents  are  most  active  in  their  child's  early  care  and  education 
program  do  the  best  academically,  socially  and  in  all  other  developmental  respects.  Parents  are 
encouraged  to  be  involved  in  the  classroom,  in  fundraisers,  on  the  Parent  Advisory  Council,  and  on 
the  Board  of  Directors  of  TCCC.  Parents  are  also  encouraged  to  be  actively  involved  in  advocacy  for 
quality  of  life  issues  dealing  with  their  child  both  within  our  program  and  in  the  community  and 
ultimately  the  elementary  school  that  their  child  will  attend 

TCCC  has  recently  taken  the  lead  to  form  a consortium  of  an  Adult  School,  Kaiser  and  Washington 
Hospitals,  and  other  community  groups  to  provide  comprehensive  parent  education  services  to 
families  in  our  communities.  We  believe  that  as  economic  pressures  intensify  for  families  due  to  the 
high  cost  of  living  (housing),  the  need  for  parent  education  becomes  even  more  critical  in 
strengthening  families. 

Diversity  takes  many  forms  - ethnic,  economic,  cultural,  gender,  sexual  orientation,  disability,  and  the 
list  goes  on.  When  enrolling  a family,  staff  asks  parents  how  can  they  can  participate  and  what 
interests  they  can  bring  to  classroom.  Parents  are  given  a list  of  possibilities  to  spark  their  creativity. 
Classroom  teachers  continue  to  verbally  survey  families  throughout  the  year.  They  plan  events  of 
interest  to  the  families  enrolled.  Holidays  are  celebrated  based  upon  the  family's  interest,  not  the 
calendar.  Staff  is  hired  that  reflect  the  diverse  ethnic,  cultural  and  other  aspects  of  the  families  we 
serve. 

Parents  are  encouraged  to  bring  in  pictures  of  family  to  post  on  their  child's  cubby  or  in  the 
classroom.  The  staff  also  brings  in  their  own  culture.  By  taking  items  from  background  and 
experiences  of  families  and  staff,  everyone  is  appreciated.  TCCC  uses  anti-bias  curriculum  where 
everyone  is  valued  and  appreciated  and  no  one  viewpoint  is  promoted  above  another. 

No  child  is  denied  services  because  of  his  or  her  special  needs.  TCCC  has  cared  for  children  with 
special  needs  since  our  inception  in  1979;  long  before  the  Americans  with  Disabilities  Act  (ADA) 
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was  passed.  We  design  our  centers  to  be  accessible  to  children  and  adults  with  differing  abilities.  Our 
experience  shows  that  children  leam  from  their  peers,  both  those  with  typical  and  atypical 
development. 

The  Director  of  Program  Quality  works  closely  with  Community  Care  Licensing  (CCL)  to  obtain 
waivers,  when  needed,  in  order  to  provide  services  to  children  who  might  otherwise  be  excluded. 

Over  the  past  year  we  worked  to  develop  policies  and  forms,  approved  by  CCL,  so  that  children  who 
needed  nebulizer  treatments  for  asthma  or  needed  gastrostomy  tube  feedings  due  to  disabilities  could 
be  served  in  our  centers.  We  strive  to  fmd  ways  to  serve  all  children. 

When  a parent  or  TCCC  staff  has  a concern  regarding  a child's  development,  they  may  contact  the 
Director  of  Program  Quality.  The  director  or  one  of  the  Early  Intervention  specialists  (speech 
therapist,  occupational  therapist,  physical  therapist  or  developmental  specialist)  will  gather 
information  from  the  parent  and  TCCC  staff  and  also  do  a screening  observation.  Following  the 
observation,  the  Early  Intervention  therapist  will  consult  with  the  parents  and  TCCC  staff  to  discuss 
their  findings. 

[f  there  is  a need  for  further  testing,  the  family  will  be  referred  to  their  local  preschool  special 
education  program  (if  the  child  is  over  three  years  of  age)  or  to  their  local  Regional  Center  (infants  0 
- 3 years  of  age).  The  TCCC  staff  will  support  the  parents  in  accessing  the  appropriate  specialized 
services  their  child  needs.  We  then  work  closely  with  the  child's  special  education  program  to  provide 
continuity,  following  through  with  the  same  approaches  the  parents  are  using  in  the  home  at  the  child 
care  center. 

TCCC  is  a vendor  of  three  Regional  Centers,  providing  early  intervention  services  to  infants  with 
developmental  delays  and  disabilities.  Our  integrated  classrooms  provide  a naturalistic  environment 
in  which  infants  receive  specialized  services.  In  Alameda  County  no  one  else  provides  integrated 
classroom  settings.  In  San  Francisco  County,  only  recently  has  Easter  Seals  begun  providing  natural 
environments  to  infants  with  disabilities  at  one  location. 

Children  with  behavior  or  emotional  issues  are  screened  by  a therapist  from  Community  Counseling 
and  Education  Center  under  contract  with  TCCC.  The  results  are  shared  with  parents  and  a plan  is 
developed.  Children  and  parents  may  need  additional  services.  TCCC  will  formulate  a Memorandum 
of  Understanding  for  mental  health  services  with  service  providers  on  Treasure  Island  or  in  the 
child's  community  (if  the  family  does  not  live  on  the  island). 

The  classroom  teachers  design  weekly  curriculum  to  meet  the  developmental  needs  of  the  children  in 
their  care.  TCCC  does  not  mandate  a prescribed  curriculum  but  allows  for  teachers  to  use  their 
expertise  and  creativity  to  provide  developmentally  appropriate  activities  to  enhance  children's 
learning.  The  curriculum  models  of  Montessori,  High/Scope,  Reggio  Emilio,  and  the  research  of 
Piaget  guide  our  teachers  in  providing  child-centered  curriculum. 

Children  transition  when  they  are  developmentally  ready,  not  by  their  chronological  age.  They  move 
based  upon  their  needs  and  not  those  of  staff  or  parents.  All  transitions  are  handled  with  respect  for 
the  child.  Children  are  given  ample  time  to  visit  their  new  classroom,  meet  the  staff  and  children,  and 
are  nurtured  through  the  process.  Parents  are  provided  with  information  about  the  new  classroom  and 
given  opportunities  to  meet  staff  and  have  their  questions  answered  prior  to  their  child  transitioning. 

Child  care  fees  include  breakfast,  lunch,  and  two  snacks  at  no  additional  charge.  Infants  are  fed 
formula  and  baby  food  until  they  are  eating  table  food.  TCCC  participates  in  the  USDA  ChildCare 
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Food  Program  and  all  meals  exceed  their  nutrition  guidelines.  Lunches  are  prepared  at  our 
commercial  kitchen  and  transported  hot  to  die  centers.  The  teaching  staff  serves  meals  family  style  to 
those  children  old  enough  to  sit  in  a chair  and  eat  table  food. 

Teachers  feed  younger  infants  individually.  Formula  or  breast  milk  is  fed  until  infants  are  ready  to 
start  eating  food.  Baby  foods  are  then  introduced  one  at  a time  to  watch  for  reactions.  Solid  foods  are 
not  introduced  until  parents  and  teachers  meet  and  develop  a plan. 

Nursing  mothers  are  encouraged  to  breast  feed  their  infants.  Nursing  mothers  will  be  provided  a 
private,  comfortable  space  in  which  to  breast-feed  their  babies.  Mothers  may  also  provide  breast 
milk  in  bottles  to  be  fed  to  their  infants.  Nursing  mothers  can  make  arrangements  with  the  teacher  to 
be  called  or  paged  when  their  baby  needs  to  be  fed. 

The  toddlers  and  preschoolers  eat  meals  designed  for  their  age  groups.  TCCC  staff  encourages  the 
children  to  serve  themselves  and  help  clean  up  after  eating.  We  use  meals  as  a time  to  teach 
appropriate  social  interactions  and  enhance  communication  skills. 

All  food  is  available  to  the  children  during  meal  times.  We  do  not  use  food  as  a reward  or 
punishment.  We  provide  more  than  what  is  required  under  the  Child  Care  Food  Program  and  believe 
in  providing  a nutritious  and  balanced  diet.  We  do  not  provide  junk  food  or  soda.  Children  with 
allergies  or  special  feeding  needs  are  prepared  special  meals  by  the  kitchen  and  teachers. 

The  following  are  examples  of  typical  schedules. 

INFANT-TYPICAL  DAILY  SCHEDULE 

Upon  entering  the  infant  room,  parents  find  the  sign  in/out  book  and  a message  board  with 
classroom-specific  information.  The  infant  cubbies  are  higher,  where  the  staff  and  parents  can  reach 
them  easily.  Cubbies  are  labeled  with  each  child's  name,  photograph,  and  a family  photo.  Non-mobile 
infants  sleep  in  cribs  that  meet  all  safety  standards.  The  diapering  area  is  located  near  a hand- 
washing sink,  and  provides  easy  access  to  all  the  supplies  needed  for  hygienic  diaper  changing. 

Teachers  greet  families,  leam  from  parents  the  children's  special  morning  needs,  and  check  each  child 
for  signs  of  illness.  The  infants'  schedules  depend  on  their  individual  needs.  Teachers  follow  the 
infant's  cues  to  determine  when  they  are  content  playing  alone,  want  interactions,  are  hungry,  tired,  or 
need  a diaper-change.  The  infant  curriculum  encompasses  each  social  and  physical  interaction  during 
the  caregiving  routine.  Teachers  coo,  sing,  smile  and  continuously  interact,  communicate  and 
socialize  with  infants. 

Caregivers  encourage  infants  who  are  beginning  to  crawl  by  providing  balls  and  appropriate  safe  soft 
items  to  chase  or  low  climbing  structures  to  challenge  and  enhance  their  motor  development.  In  fair 
weather,  caregivers  take  infants  outdoors  to  play  on  the  grass  with  various  activities  or  enjoy  the  air 
in  a stroller.  When  parents  arrive  to  pick  up  their  infants,  caregivers  provide  a detailed  account  of  the 
child's  nutrition  intake,  diaper-changing  routine,  activities,  and  any  milestones  accomplished  that  day, 
either  verbally  or  through  written  daily  chatters. 

TODDLER-TYPICAL  DAILY  SCHEDULE 

Upon  entering  the  toddler  room,  parents  find  the  sign  in/out  book  and  a message  board  with 
classroom-specific  information.  The  toddler  "cubbies"  for  children's  belongings  are  at  their  level,  so 
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the  children  can  reach  their  bedding,  coats,  diapers,  and  extra  clothing  as  needed  and  to  promote  self- 
help  skills.  The  toddler  changing  table  has  stairs  for  the  children  to  climb,  precluding  the  need  to  lift 
them,  which  lessens  the  risk  of  injuries. 

7 00-8: 15  a m.  Classroom  Opens:  Teachers  greet  children  and  families  in  each  family's  preferred 
language,  inquire  about  the  child's  evening  and  morning,  check  for  signs  of  illness,  and  discuss  any 
specific  information  required  to  ensure  that  the  child's  needs  will  be  met  for  the  day.  During  arrival 
time,  children  engage  in  free  play  activities  of  their  choice  and  have  their  diapers  changed  as  needed. 

Teachers  talk  to  children  continuously  to  stimulate  and  promote  language  development;  this 
continues  throughout  the  day. 

8:15-8:45  a.m.  Breakfast:  Children  eat  breakfast  family  style.  Teachers  introduce 
new  foods  and  discuss  textures.  Meal  times  encourage  the  children  to  smell,  see,  touch  and  taste  a 
variety  of  foods,  while  promoting  self-help  skills  of  serving  foods  and  clearing  their  places  when 
finished.  Teachers  engage  in  meaningful  conversations,  using  open-ended  questions  and  try'  to  extend 
children's  conversations. 

8:45-9:00  a.m.  Clean  up  Time:  Teachers  use  games,  music,  and  sing  songs  to  alert 
the  children  that  the  cleanup  process  is  beginning  and  to  help  them  locate  where  items  belong  in  the 
classroom.  Linking  these  pleasurable  sensory  cues  with  w'ork  helps  children  develop  self-help  skills. 

9:00-10:00  a.m.  Outside  Time:  Children  participate  in  enjoyable  outdoor  activities 
that  promote  the  development  of  gross  motor  skills  (such  as  climbing  structures,  tricycles,  push  toys, 
balls,  and  dancing)  and  sensory  activities  (water  play,  sandbox,  and  gardening). 

10:00-10: 15  a.m.  Circle  Time:  Children  experience  sensory  activities  by  grouping 
together  to  sing,  do  finger  plays,  read  books,  and  explore  music  and  instruments.  Teachers  provide 
supportive  leadership  to  expand  children's  attention  spans,  language  development,  and  social  skills. 
Children  who  are  not  interested  in  participating  in  circle  group  time  can  engage  in  optional  activities. 

10: 15-1 1:00  a.m.  Small  Group  Activities:  We  offer  children  a variety  of  activities 
that  promote  their  unique  intellectual,  social,  emotional,  sensory,  and  physical  potential.  Children 
may  choose  activities  that  appeal  to  them  and  may  remain  with  a particular  activity  for  as  long  as 
they  sustain  an  interest.  Teachers  support  the  children's  choices  and  offer  daily  repetition  of  activities 
in  which  they  express  an  interest,  gently  steering  them  toward  those  that  promote  individual  goals. 

1 1:00-1  1:45  a m.  Outside  Time  Activities  (same  as  9:00-10:00  a.m.) 

1 1:45  a.m.  -12: 15  P.M,  Lunchtime/  Brushing  Teeth/  Pottv  or  Diaper  Changing: 
Teachers  model  and  discuss  healthy  eating  habits.  Children  are  exposed  to  the  oral-motor  sensory 
activity  of  brushing  their  own  teeth  as  a way  of  promoting  health  and  hygiene. 

12: 15-3:00  p.m.  Naptime  or  Rest  time/  Pottv  or  Diaper  Changing:  Teachers  assist 
children  in  relaxing  and  preparing  to  nap  as  needed.  Children  who  prefer  not  to  rest  are  offered 
optional  quiet  activities. 

3:00-4:00  p.m.  Free  plav/  snack  time/  diaper  change  (Same  as  7:00-8: 15  a.m.) 
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4:00-5:15  pm.  Outside  time/  children  help  put  awav  tovs  (Same  as  9:00-10:00  a.m. 
with  clean  up  time  added). 

5: 15-6:00  p.m.  Free  plav/  potty  and  diaper  changing/Closing.  Teachers  provide 
parents  with  verbal  and  written  feedback  regarding  their  children  upon  pick-up. 

PRESCHOOL-TYPICAL  DAILY  SCHEDULE 

Upon  entering  the  preschool  classroom,  parents  will  find  the  sign  in/out  book  and  a 
parent  message  board.  The  cubbies  are  at  the  children’s  level  for  easy  access,  providing  space  for  a 
coat,  a change  of  clothing  and  naptime  bedding.  The  cubbies  are  labeled  with  each  child's  name, 
photograph,  and  a family  photo. 

Plants  and  children's  art  may  decorate  the  bathroom  walls.  Fire  retardant  fabric 
draped  from  the  ceiling  and  plants  provides  a sense  of  privacy  and  absorbs  sound,  yet  permits  staff  a 
full  view  of  the  classroom. 

7:00-8,30  a.m.  Preschool  Opens:  Warm  welcome  to  staff,  children  and  families. 
Snack  available,  learning  centers  open.  Teachers  greet  children  and  families  in  each  family's 
preferred  language,  inquire  about  the  child's  evening  and  morning,  check  for  signs  of  illness,  and 
discuss  any  specific  information  required  to  ensure  that  the  child's  needs  will  be  met  for  the  day. 

8:30-9:00  a.m.  Breakfast:  Prepare  for  breakfast,  family  style  eating.  Teachers 
discuss  the  five  food  groups  and  how  healthy  eating  habits  lead  to  a healthy  body.  Teachers  talk  with 
children  about  what  is  going  on  in  their  personal  life  and  ask  children  what  their  plans  are  for  the  day. 

9:00-9:15  a.m.  Circle  Time:  This  time  can  be  longer  if  children  are  very  interested; 
teachers  will  respond  to  the  children's  interests. 

9:15  a.m.- 12:00  p.m.  Outdoor  and  Indoor  Learning  Centers  Open:  Teachers  will 
develop  and  prepare  small  group  activities  from  earlier  observations  of  the  children's  personal 
interests.  This  time  is  extended  so  children  can  choose  from  a variety  of  activities  and  have  additional 
time  to  spend  working  on  projects.  Around  1 1:45  a.m.,  children  will  clean-up;  returning  items  to  their 
labeled  areas.  They  make  the  transition  to  lunch,  wash  hands  and  prepare  their  sleeping  mats. 

12:00-3:30  p.m.  Lunch/  Wash  hands/  Brush  teeth/  Nap  or  Quiet  Time:  Quiet 
activities  are  available  for  children  who  do  not  sleep.  Snack  is  available  to  children  as  they  wake  up. 
Teachers  assist  children  as  they  put  away  their  individual  sleeping  mats  and  bedding. 

3:30-3:45  p.m.  Large  Group  Circle  Time:  Teachers  sing,  dance,  read,  talk  and 
discuss  with  children  what  they  plan  to  do  in  the  afternoon. 

3 :45-5:15  p.m,  Outdoor/Indoor  Time:  Children  continue  project  work.  Teachers 
provide  a balance  of  fine  and  gross  motor  activities. 

5:15-6:00  p.m.  Learning  Centers  Open:  Children  choose  activities.  Teachers  say 
goodbye  and  talk  about  each  child's  day  as  the  parent/guardian  arrives  to  pick  up  his  or  her  child. 
Parents  may  receive  written  feedback  also. 
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Teachers  design  activities  based  on  children's  interests  and  allow  them  time  for 
project  work,  offering  small  group  activities  during  indoor/outdoor  time  and  open  learning  centers 
with  special  props  and  materials  added  to  enrich  and  extend  the  work  and  ideas  that  children  have 
progress. 
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FIRST  AMENDMENT  TO 
SUBLEASE 

between 

THE  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
as  Sublandlord 


and 


Tri-Cities  Children's  Centers, 
a nonprofit  corporation  and  member  of  the 
Treasure  Island  Homeless  Development  Initiative 

as  Subtenant 


For  the  Sublease  of 

Real  Property  Consisting  of  Approximately  3.11  Acres  and  Existing 
Improvements  thereon  Surrounded  by  10th  Street  to  the  south,  11th  Street  to  the  north, 
Avenue  D to  the  west  and  Avenue  E to  the  east  on 
Naval  Station  Treasure  Island 
San  Francisco,  California 


April  _,  2002 


FIRST  AMENDMENT  TO  TREASURE  ISLAND  SUBLEASE 


THIS  FIRST  AMENDMENT  TO  SUBLEASE  (the  "Amendment"),  dated  as  of 

this day  of  April,  2002,  is  by  and  between  the  Treasure  Island  Development  Authority 

(“Sublandlord”  ) and  Tri-Cities  Children's  Centers,  a California  nonprofit  public  benefit 
corporation  (“Subtenant”).  From  time  to  time,  Sublandlord  and  Subtenant  together  shall  be 
referred  to  herein  as  the  “Parties”. 

This  Amendment  is  made  with  reference  to  the  following  facts  and  circumstances: 

A.  The  Parties  entered  into  that  certain  Treasure  Island  Sublease  dated 

November , 2001  (the  "Sublease")  for  Subtenant's  use  and  operation  of  the  Premises  as  a child 

care  center.  All  capitalized  terms  used  in  this  Amendment  shall  have  the  meaning  given  in  the 
Sublease  unless  otherwise  expressly  stated  herein. 

B.  Subtenant  will  make  certain  improvements  to  the  Premises  and  operate  the 
child  care  center  with  the  assistance  of  funds  granted  to  it  by  the  Low  Income  Housing  Fund 
pursuant  to  a grant  agreement  between  Subtenant  and  the  Low  Income  Housing  Fund,  and 
Subtenant  has  requested  certain  amendments  to  the  Sublease  in  order  to  comply  with  the 
requirements  of  such  grant  agreement. 

NOW  THEREFORE,  Sublandlord  and  Subtenant  hereby  agree  to  amend  the 
Sublease  as  follows: 

1.  Section  6. 1 of  the  Sublease  is  hereby  amended  to  read  as  follows: 

1.1.  "Subtenant's  Permitted  Use.  Subtenant  may  use  the  Premises  to  (i)  install  and 
construct  such  improvements  to  the  Premises  as  are  described  in  Section  7.1  herein  and  any  other 
improvements  in  accordance  with  plans  that  may  be  submitted  by  Subtenant  and  approved  by 
Sublandlord  and  (ii)  the  provision  of  childcare  services  for  infant,  toddler,  and  pre-school  age 
children,  all  as  described  in  that  Memorandum  of  Understanding  dated  October  26,  2001  (the 
MOU)  between  Subtenant  and  the  Treasure  Island  Homeless  Development  Initiative  attached 
hereto  and  made  a part  hereof  as  Exhibit  D.  The  MOU  shall  remain  in  effect  for  the  term  of  this 
Sublease.  If  the  MOU  is  terminated  for  any  reason  and  no  alternative,  suitable  childcare  provider 
is  obtained  to  Sublandlord's  reasonable  satisfaction,  Sublandlord  shall  have  the  right  to  terminate 
this  Sublease  by  giving  fourteen  (14)  days  written  notice  of  termination  to  Subtenant  and  to  the 
Low  Income  Housing  Fund.  In  the  event  that  this  Sublease  is  terminated  pursuant  to  the 
provisions  of  this  Section  6.1  and  notwithstanding  the  provisions  of  Sections  3.1  and  3.4  above, 
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Sublandlord  shall  have  no  obligation  to  Subtenant  under  the  "Buy-Out"  provisions  of  Section  3.4. 
Subtenant  shall  offer  such  childcare  services  to  the  residents  and  employees  of  Treasure  and 
Yerba  Buena  Islands  as  well  as  to  residents  of  the  greater  City  and  County  of  San  Francisco,  with 
preference  given  to  Treasure  and  Yerba  Buena  Islands  residents  and  employees.  No  other  uses  of 
the  Premises  are  permitted  without  the  prior  written  approval  of  the  Executive  Director  of  the 
Authority. 


2.  Section  14.1(b)  of  the  Sublease  is  hereby  amended  to  read  as  follows: 

"(b)  Covenants,  Conditions  and  Representations.  Any  failure  to  perform  or 
comply  with  any  other  covenant,  condition  or  representation  made  under  this 
Sublease,  including  the  Grant  Agreement  with  the  Low  Income  Housing  Fund, 
attached  hereto  as  Exhibit  F,  shall  be  cause  for  default  and  termination  of  this 
sublease.  In  the  event  of  such  default.  Sublandlord  shall  concurrently  notify  both 
Subtenant  and  the  Low  Income  Housing  Fund.nfevi4e4  Subtenant  and/or  the  Low 
Income  Mousing  Fund  shall  have  a period  of  ten  (10)  days  from  the  date  of  written 
notice  from  Sublandlord  of  such  failure  within  which  to  cure  such  default  under 
this  Sublease,  or,  if  such  default  is  not  capable  of  cure  within  such  10-day  period, 
Subtenant  and/or  the  Low  Income  Housing  Fund  shall  have  a reasonable  period  to 
0}  complete  such  cure  if  Subtenant  and/or  the  Low  income  Housing  Fund  promptly 

undertakes  action  to  cure  such  default  within  such  10-day  period  and  thereafter 
diligently  prosecutes  the  same  to  completion  and  uses  its  best  efforts  to  complete 
such  cure  within  sixty  (60)  days  after  the  receipt  of  notice  of  default  from 
Sublandlord." 

3.  Section  1 6. 1 (a)  of  the  Sublease  is  hereby  amended  to  read  as  follows: 

"(a)  Property  Insurance.  Subtenant  shall  procure  and  maintain,  at  its  own 
cost,  a standard  fire  and  extended  coverage  insurance  policy  insuring  the 
Premises,  including,  without  limitation,  any  buildings  and  all  fixtures,  Alterations, 
furniture  and  equipment  located  thereon,  in  an  amount  not  less  than  the  full 
replacement  value.  In  addition  to  the  general  requirements  set  forth  in  Section 
1 6.2  below,  during  the  term  of  that  certain  Grant  Agreement  between  Subtenant 
and  the  Low  Income  Housing  Fund  attached  as  Exhibit  F,  only  in  the  event  this 
Sublease  is  terminated  pursuant  to  Section  12.1  above,  the  Low  Income  Mousing 
Fund  may  be  named  as  the  loss  payee  for  the  Property  Insurance  up  to  the  amount 
of  the  actual  cost  of  improvements  made  to  the  Premises  and  paid  by  grant  funds 
from  Low  Income  Housing  Fund;  provided  that  (i)  either  Subtenant  or  Low- 
Income  Mousing  Fund  shall  cause  the  Premises  to  be  placed  in  a clean  and  safe 
condition  with  all  damaged  improvements  and  debris  removed  therefrom  to 
fc  Sublandlord's  reasonable  satisfaction,  and  (ii)  any  remaining  Property  Insurance 
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(after  deducting  the  cost  of  (i)  above  and  the  grant  funds  to  Low  Income  Housing 
Fund)  shall  be  paid  to  Sublandlord." 

4.  Unless  otherwise  expressly  stated  herein,  all  other  terms  and  conditions  of  the  Sublease 
shall  remain  in  full  force  and  effect. 

Sublandlord  and  Subtenant  have  executed  this  Amendment  in  triplicate  as  of  the  date  first 
written  above. 


SUBTENANT: 

TRI  CITIES  CHILDREN’S  CENTERS 
a nonprofit  corporation, 


By: 

Its: 


SUBLANDLORD: 

THE  TREASURE  ISLAND  DEVELOPMENT 
AUTHORITY 


By: . 

Its:  Executive  Director 


Approved  as  to  Form: 


Deputy  City  Attorney 


RECOVERABLE  Grant  Agreement 


ACCEPTANCE  OF  GRANT 

The  conditions  set  forth  below  are  deemed  to  be  agreed  to  by  the  Grantee  if  Grantee  signs 
below.  No  payments  will  be  released  until  two  signed  copies  of  the  Grant  Agreement 
(“Agreement”)  are  returned  to  the  Child  Care  Facilities  Fund  (CCFF)  of  the  Low  Income 
Housing  Fund  (LIHF)  and  any  special  conditions  are  met. 


Grantee: 

Tri-Cities  Children’s  Centers 

Address: 

4533  Mattos  Drive 

Fremont,  CA  94536-6733 

Phone: 

(510)  744-9280  x 18 

Contact: 

Paul  Miller 

Project  Name: 

Treasure  Island  Child  Development  Center 

Project  Address:  Treasure  Island,  San  Francisco,  CA 


Grant  Amount: 

ud  to  $811,116 

Grant  Term: 

Through  September  1,  2012,  via  grant  agreement,  subject  to  lease 
renewal. 

Repayment: 

Pro  rata  recoverable  grant  if  Grantee  defaults  on  grant  terms. 

Security:  Amendment  to  Sub-Lease  Agreement  with  rights  as  a third-party  beneficiary  in 
event  of  default. 

Purpose:  To  help  finance  construction  expenses  associated  with  the  renovation  of  the 
Treasure  Island  Child  Development  Center  as  described  in  the 
development  budget,  approved  January  28,  2002,  attached  as  Exhibit  A. 

Date  Approved: 
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II.  SPECIAL  CONDITIONS 


Grant  Funds  are  provided  hereunder  in  the  form  of  a Grant  solely  for  the  express  purpose  of 
renovating  the  Treasure  Island  Child  Development  Center-(“TICDC”  or  the  “Project”). 

Conditions  Precedent  to  Grant  Closing: 

• Execution  of  Sub-Lease  Agreement  with  Treasure  Island  Development  Authority 
(TIDA)  consistent  with  the  Term  Sheet  approved  in  October  2001. 


• Execution  by  Tri-Cities  Children’s  Centers  and  TIDA  of  Amendment  to  Sub-Lease 
Agreement.  Approved  format  attached  as  Exhibit  B. 

• Evidence  of  commitment/closing  of  all  other  sources  of  funds  for  project 
development  (e.g.  DHS,  CCFF,  DCYF). 

• LIHF  and  construction  inspector  receipt,  review  and  approval  of  build-out/  tenant 
improvement  items  (including  but  not  limited  to  final  development  budget,  evidence  of 
all  required  funding,  construction  contract,  subcontractors,  bond  or  letter  of  credit  and 
contractor  qualifications). 

• Grantee  must  submit  to  LIHF,  verification  of  cash  in  hand  and/or 
commitments  of  funds  necessary  for  the  development  of  the  Project  in  a 
minimum  amount  to  be  determined  by  LIHF  prior  to  the  grant  closing. 

• LIHF  receipt,  review  and  approval  of  interim  financial  statements  for 
Grantee  no  less  than  45  days  old  indicating  no  adverse,  material  change  in 
financial  condition  of  organization. 

• LIHF  receipt,  review  and  approval  of  finalized  development  budget  for  the 
Project  including  soft  costs  and  contingencies. 

• LIHF  receipt,  review  and  approval  of  finalized  sources  and  uses  of  funds  for 
the  Project. 

• LIHF  receipt,  review  and  approval  of  Memorandum  of  Understanding  for 
operations  of  the  property  between  Grantee  and  Treasure  Island  Homeless 
Development  Initiative  (“TIHDI”). 

• Mayor’s  Office  of  Disability  receipt,  review  and  approval  of  Project  plans 
and  specifications  for  build-out/tenant  improvements. 

• Documentation,  in  form  and  substance  acceptable  to  LIHF  evidencing  the  following 
insurance  coverage  for  the  Grantee: 
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Liability  Insurance  of  at  least  $1,000,000  per  occurrence  and  $3,000,000 
aggregate. 

All  Risk  Builder ’s  Risk  Insurance  in  an  amount  equal  to  the  replacement  costs 
and  written  on  a non-reporting  form  for  the  period  of  construction. 

Directors  and  Officers  Insurance  of  at  least  $1,000,000  per  occurrence  and 
$3,000,000  aggregate. 

Professional  Liability  or  other  appropriate  insurance  of  at  least  $1,000,000  per 
occurrence  and  $3,000,000  aggregate. 

All  insurance  certificates  should  name  LIHF  as  an  additional  insured,  with 
appropriate  endorsements,  and  include  a stipulation  that  coverage  will  not  be 
canceled  or  diminished  without  a minimum  of  thirty  (30)  days  prior  written 
notice  to  LIHF,  and  without  a disclaimer  of  the  insurer’s  liability  for  failure  to 
give  such  notice. 

Approval  of  contractor  selection  process  by  LIHF  in  furtherance  of 
prevailing  wages,  MBE/WBE  and  local  hiring  policies  of  TIHDI  and  City  of 
San  Francisco. 

• Attendance  by  Grantee  and  proposed  general  contractor  in 
preconstruction  conference  conducted  by  LIHF  and  construction  inspector. 

• Development  of  a Disbursement  Procedures  Agreement  acceptable  to 
LIHF,  Grantee,  and  construction  inspector. 

• LIHF  receipt  of  hiring  plan  for  construction  and  permanent  phases  of 
project. 

• Construction  sign  at  site  shall  list  the  Department  of  Human  Services, 
and  LIHF’s  Child  Care  Facilities  Fund  as  funders  for  the  project.  Language 
for  the  sign  must  be  submitted  to  LIHF  and  DHS  for  its  prior  approval. 

• Construction  bond  in  the  amount  of  100%  of  the  construction  contract 
naming  LIHF  as  co-obligee  or  letter  of  credit  in  the  amount  of  25%  of 
construction  contract. 

• Agreement  between  Grantee  and  TIHDI  regarding  payment  of  CAM 
charges  for  parking  lot. 

• Receipt  and  approval,  by  LIHF,  of  a ramp  up  schedule  for  enrollment. 
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OTHER  (On  or  before  June  1 , 2002,  Grantee  will  complete  the  following:) 


1. 

Grantee’s  fulfillment  of  all  obligations  and  requirements  relating  to  the  construction 
and  the  grant  and  the  lack  of  any  default  there  under. 

1. 

Receipt,  by  LIHF,  of  a statement  from  project  architect  that  work  was  completed  in 
accordance  with  the  plans  and  specifications. 

Receipt  of  a filed  Notice  of  Completion  and  all  other  municipal  approvals  related  to 
completion  of  the  Project. 

Receipt  by  LIHF  of  a lien  free  endorsement  from  general  contractor  and  all  other 
subcontractors  or  suppliers. 

Receipt,  by  LIHF,  of  a permanent  Certificate  of  Occupancy  and  all  other  municipal 
approvals,  including  fire  clearance,  related  to  completion  of  the  Project.  A 
temporary  Certificate  of  Occupancy  shall  be  acceptable  provided  it  is  unconditional 
and  there  are  no  deficiencies  regarding  the  property  which  will  prevent  the  issuance 
of  the  permanent  Certificate  of  Occupancy  within  six  months  form  grant  closing. 
Review  and  acceptance,  by  LIHF,  of  a property  management  plan  for  the  property. 

1. 

Evidence  of  the  following  insurance  coverages  in  addition  to  those  above: 

a.  Comprehensive  General  Liability  Insurance  of  at  least  $1,000,000. 

The  insurance  certificate  should  name  LIHF  as  an  additional  insured. 

8.  Receipt  of  a license  to  operate  project  as  a child  care  center  serving  12  infants, 
24  toddlers  and  64  preschool  children. 


Ongoing  Conditions: 


Grantee  will  provide  monthly  reports  on  the  status  of  construction  from  closing  through 
completion  of  build-out/tenant  improvements.  Failure  to  do  so  will  be  an  event  of 
default. 

Grantee  will  complete  contemplated  build-out/tenant  improvements  by  June  1,  2002. 
Failure  to  do  so  will  be  an  event  of  default. 

The  Grantee  will  make  annual  payments  to  fund  a building  reserve  (of  $10,123  in  year 
one,  increasing  2.0%  per  year  thereafter). 

The  Grantee  will  provide  the  overall  agency  budget  no  later  than  the  start  of  each  fiscal 
year  for  the  entire  term  of  the  grant. 

The  Grantee  will  provide  interim  financial  statements  within  30  days  of  the  end  of  each 
quarter  and  audited  financial  statements  within  120  days  following  the  close  of  each 
fiscal  year. 
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Failure  to  maintain  a child  care  license  from  the  Community  Care  Licensing  division  of 
the  California  State  Department  of  Social  Services  will  be  an  event  of  default. 

Grantee  will  reach  the  following  enrollment  targets  - 50%  after  12  months,  75%  after 
24  months  and  90%  after  36  months. 


Grantee  will  seek  NAEYC  accreditation  by  2005. 

III.  REPORTING  REQUIREMENTS  AND  DISBURSEMENT  SCHEDULE 

Disbursement  of  the  Recoverable  Grant  funds  is  at  the  sole  discretion  of  LIHF. 

Disbursements  of  the  grant  will  be  made  pursuant  to  a request  for  disbursement  request  in 
form  and  substance  satisfactory  to  LIHF.  Each  request  for  disbursement  shall  be  in  written 
form  signed  by  the  Executive  Director  or  an  authorized  representative,  and  shall  include  the 
total  amount  requested,  a draw  summary  by  line  item  and  a progress  report  indicating  the 
status  of  the  project.  Disbursements  will  be  made  within  a reasonable  amount  of  time  after 
the  receipt  and  approval  of  each  disbursement. 

A report  indicating  the  budget  to  actual  expenses  certified  by  the  Executive  Director  of  the 
agency  demonstrating  how  funds  were  used  is  due  on  August  L 2002. 

This  Recoverable  Grant  will  be  monitored  through  the  entire  term  of  the  grant;  schedule  and 
format  to  be  provided  by  LIHF. 

IV.  PUBLICITY 

We  ask  your  participation  in  highlighting  the  support  you  received  from  the  Child  Care 
Facilities  Fund  of  the  Low  Income  Housing  Fund  in  press  releases,  programs,  announcements, 
invitations,  feature  stories,  and  other  public  information.  We  ask  that  you  submit  copies  of  all 
such  publicity  with  your  project  reports.  CCFF  staff  should  clear  any  statement  about  the 
Child  Care  Facilities  Fund  in  advance.  Please  contact  Renu  Nanda,  Program  Manager,  should 
you  have  any  questions. 

V.  BUDGET  AND  USE  OF  FUNDS 

Funds  must  be  used  by  the  Grantee  strictly  in  accordance  with  the  budget  on  which  the  Grant 
was  based.  LIHF  must  approve  any  changes  within  the  final  budget  and  expenditure  of  funds 
in  advance. 

VI.  REVERSION  OF  FUNDS 

All  funds  not  expended  for  the  purpose  agreed  to  by  the  Grantee  and  LIHF  must  be  returned  to 
LIHF. 

VII.  AUDIT 
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LIHF  reserve  the  right  to  conduct  audits  and  site  visits  of  Grantee  and  the  Project. 

VIII.  MONITORING  AND  EVALUATION 

LIHF  maintains  the  right  to  request  reasonable  information  from  and  cooperation  with  any 
efforts  to  understand  the  impact  of  our  programs  and  evaluate  their  effectiveness. 

IX.  AFFIRMATIVE  COVENANTS 

The  Grantee  agrees  that  during  the  term  of  this  Grant,  the  Grantee  will: 

a.  Comply  with  all  applicable  laws  and  regulations  of  governmental  entities  including 
maintaining  a child  care  license  from  the  State  of  California. 

b.  Promptly  give  notice  to  LIHF  in  writing  of  any  litigation  affecting  the  Grantee. 

c.  Exonerate,  indemnify,  defend  and  hold  LIHF  harmless  from  and  against  any  and  all 
claims,  demands,  losses,  damages,  court  costs  or  liability  of  any  kind  or  nature  which 
LIHF  may  incur  as  a result  of  the  Grantee’s  performance  under  the  terms  of  this 
agreement. 

X.  NEGATIVE  COVENANTS 

The  Grantee  agrees  that  during  term  of  the  Grant,  the  Grantee  will  NOT: 

a.  Use  any  of  the  proceeds  of  the  Grant  except  for  the  purposes  stated  above. 

b.  Change  the  present  character  of  the  business. 

c.  Liquidate,  dissolve,  merge  or  consolidate  with  any  other  person  or  entity  thereby 
ceasing  to  provide  child  care  services. 

d.  Fail  to  make  services  available  to  12  infants,  24  toddlers,  and  64  preschool  children  for 
the  entire  term  of  the  Grant  through  September  1,  2012. 

XI.  INSPECTION 

LIHF  reserves  the  right  to  inspect  the  facility  on-site  during  the  term  of  this  Grant. 

XII.  UPDATED  INFORMATION 

The  Grantee  agrees  to  provide  to  LIHF  with  30  days  prior  written  notice  if  the  Grantee  intends 
to  move,  change  his/her  name  or  anticipates  any  other  material  change  in  the  business. 

XIII.  CONDITIONS  OF  DEFAULT 
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The  occurrence  of  any  of  the  following  events  shall,  in  LIHF's  sole  discretion,  constitute  an 
event  of  default,  which  shall  cause  the  Grant  to  become  immediately  due  and  payable  and 
allow  LIHF  to  exercise  their  rights  as  third-party  beneficiary  under  the  Amendment  to  Sub- 
Lease  Agreement: 

a.  An  Event  of  Default  under  the  Sublease  between  TIDA  and  Tri-Cities  Children’s 
Centers  shall  constitute  a default  under  the  Grant  Agreement. 

b.  Use  of  Grant  funds  for  any  purpose  other  than  those  stated  above. 

c.  Failure  to  develop  licensed  child  care  services  for  infants,  toddlers  and  preschool 
children. 

d.  Failure  to  maintain  a child  care  license  from  the  Community  Care  Licensing  division  of 
the  California  State  Department  of  Social  Services. 

e.  Provision  to  LIHF  of  any  statements  or  information,  which  prove  to  be  false  or  incorrect 
in  any  material  respect. 

f.  Failure  to  comply  with  the  Affirmative  Covenants  and  Negative  Covenants  of  the  Grant 
Agreement. 

XIV.  REPAYMENT  OF  THE  GRANT 

In  the  event  of  default  as  outlined  in  Section  XIII  above,  the  Grantee  will  be  obligated  to  repay 
the  Grant  in  full.  If  services  are  provided  for  portion  of  the  term,  only  a pro-  rata  portion  of 
the  Grant  will  be  repayable. 

In  the  event  of  a material  misrepresentation  of  facts  by  GRANTEE,  as  determined  in 
LIHF’s  sole  discretion,  the  full  amount  of  the  GRANT  shall  be  immediately  due  and 
payable  to  LIHF. 


CAREFULLY  READ  ALL  PARTS  OF  THIS  AGREEMENT  BEFORE  SIGNING  IT. 


By  signing  below,  you  agree  to  all  the  terms  and  conditions  of  this  Grant  Agreement. 


GRANTEE 


THE  LOW-INCOME  HOUSING  FUND 


Paul  Miller 
Executive  Director 
Tri-Cities  Children’s  Centers 


September  Jarre tt 

Director,  Child  Care  Facilities  Fund 
The  Low-Income  Housing  Fund 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 
City  and  County  of  San  Francisco 


Subject:  Resolution  Authorizing  the  extension  Agenda  Item  No.  13 

of  a Use  Permit  for  an  additional  six  months 
for  use  of  a portion  of  Pier  1 with  Laura  B. 

Bertone  of  Pax  Fluid  Systems.  (Action  Item) 


Contact  Person/Phone:  Marianne  Conarroe  Meeting  Date:  04/10/02 

(415)274-0660 


SUMMARY  OF  PROPOSED  ACTION: 

Staff  seeks  the  authorization  for  six-  month  extension  of  a Use  Permit  with  Laura  B.  Bertone  of 
Pax  Fluid  Systems  for  use  of  Pier  1 

BACKGROUND: 

In  August  2001,  the  Project  Office  issued  a six  month  Use  Permit  to  Pax  Fluid  Systems  for  the 
use  of  150  linear  feet  on  the  southern  side  of  Pier  1 . (Exhibit  A). 

Pax  Fluid  Systems  is  a private  company  in  the  business  of  researching  and  designing  efficient 
methods  of  propulsion.  (See  Exhibit  B - magazine  article).  The  1 50  foot  vessel,  named  Chaleur 
is  in  the  process  of  being  renovated  from  an  old  minesweeper  to  a research  lab.  Most  of  the 
renovation  work  is  being  done  inside  of  the  vessel.  Laura  Bertone  is  the  caretaker  and  owner  of 
the  vessel.  Ms.  Bertone  is  a managing  partner  of  Pax  Fluid  Systems. 

Two  key  assets  in  having  the  Chaleur  docked  at  Pier  1 is  the  ability  to  use  the  vessel’s  VHF  and 
Single  Side  Band  radios  to  assist  in  an  emergency  event.  In  addition  to  the  ability  to  use  the 
vessel  in  an  emergency,  the  Chaleur  will  be  made  available  to  the  Treasure  Island  Elementary 
School  and  the  Life  Learning  Academy  for  tours  and  marine  educational  programs. 

Pax  Fluid  Systems  pays  the  Authority  $1,000.00  per  month  for  the  term  of  the  Use  Permit. 

The  area  Pax  Fluid  Systems  uses  is  located  on  the  south  side  of  the  pier  and  does  not 
significantly  impact  any  other  activity  on  Pier  1 . Staff  recommends  that  the  Authority  authorize 
the  six-month  extension 
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[Laura  P.  Bertone  of  Pax  Fluid  Systems,  Inc.  Use  Permit] 

AUTHORIZING  THE  EXTENSION  OF  A SIX  MONTH  USE  PERMIT  WITH  LAURA  P. 
BERTONE  OF  PAX  FLUID  SYSTEMS,  INC.  FOR  AN  ADDITIONAL  SIX  MONTHS. 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  (the  “Board”)  passed 
Resolution  No.  380-97,  authorizing  the  Mayor’s  Treasure  Island  Project  Office  to 
establish  a nonprofit  public  benefit  corporation  known  as  the  Treasure  Island 
Development  Authority  (the  “Authority”)  to  act  as  a single  entity  focused  on  the 
planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and  conversion  of 
former  Naval  Station  Treasure  Island  (the  “Base”)  for  the  public  interest,  convenience, 
welfare  and  common  benefit  of  the  inhabitants  of  the  City  and  County  of  San 
Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  (the  “Act”),  the 
California  legislature  (i)  designated  the  Authority  as  a redevelopment  agency  under 
California  redevelopment  law  with  authority  over  the  Base  upon  approval  of  the  City’s 
Board  of  Supervisors,  and,  (ii)  with  respect  to  those  portions  of  the  Base  which  are 
subject  to  the  Tidelands  Trust,  vested  in  the  Authority  the  authority  to  administer  the 
public  trust  for  commerce,  navigation  and  fisheries  as  to  such  property;  and, 

WHEREAS,  The  Authority  has  received  an  expressed  interest  from  Pax  Fluid 
Systems,  Inc  (“the  Permittee”)  to  use  the  southern  inside  portion  of  Pier  1 on  Treasure 
Island  for  the  purpose  to  moor  their  150  foot  research  vessel;  and, 
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FILE  NO. RESOLUTION  NO. 

WHEREAS,  the  Authority  and  Permittee  entered  into  a six-month  Use  Permit 
dated  August  7,  2001  (the  “Permit”)  pursuant  to  which  the  Authority  conferred  to 
Permittee,  a personal,  non-exclusive  and  non-possessory  privilege  to  enter  upon  and 
use  an  area  (the  “Licensed  Area”)  consisting  of  approximately  150  linear  feet  of  space 
along  the  edge  of  Pier  1 ; and 

WHEREAS,  the  Authority  is  willing  to  extend  the  term  of  the  Permit  for  an 
additional  six  months;  now  therefore,  be  it 

RESOLVED,  That  the  Board  of  Directors  hereby  authorizes  the  Executive 
Director  to  extend  the  term  of  the  Permit  for  an  additional  six  months  and  to  execute 
an  amendment  to  the  Use  Permit  for  such  extension. 


CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure 
Island  Development  Authority,  a California  nonprofit  benefit  corporation,  and 
that  the  above  Resolution  was  duly  adopted  and  approved  by  the  Board  of 
Directors  of  the  Authority  at  a properly  noticed  meeting  on  April  10,  2002. 


William  Fazande, 
Secretary 
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Phi  geometry:  impeller  & propeller 

John  Petersen 

design  lor  fluids  handling 


More  thrust,  less  heat,  less  vibration,  no  cavitation 


: ow  revolutionary  ideas  are  leading  us  to 
; I ; ; rethink  the  physics  behind  impellers, 
; :•*  ;'!  propellers,  and  fans.  Many  present 
; technologies  have  scarcely  changed 
J since  the  Archimedes  screw,  invented  in 
2,200  BC.  or  the  piston  pumps  and  centrifugal 
impellers  used  by  Egyptians  4,000  years  ago. 


Recessive  spiral  prototype  designs  have  been 
tested  in  fluids  up  to  6,000  rpm  and  show 
promise  of  higher  marine  and  aircraft 
speeds  from  smaller  power  plants. 

While  the  principle  of  using  jet  pumps  for 
propulsion  had  been  known  lor  hundreds  of 
years,  marine  jet  pumps  have  changed  little 
since  they  were  developed  by  English  and 
Swedish  engineers  in  the  1920s.  Aircraft  jet 
engines  have  beuune  much  more  efficient  and 
quieter,  but  the  basic  principle  of  generating 
thrust  is  the  same  as  50  years  ago.  and  a new 
Boeing  777  or  its  equivalent  doesn’t  fly  much 
faster  Hum  the  oldest  LICE. 

An  aircraft  propeller  is  slili  only  an  updated 
variant  of  the  wooden  blades  used  by  the  Wright 


brothers  at  Kitty  Hawk  and  the  engines  that 
drive  them  operate  on  the  same  principle  as  the 
internal  combustion  engine  of  that  same  era. 
Although  some  experimental  ship  propellers  are 
as  high  as  77%  efficient,  most  ship  propellers 
operate  at  efficiencies  of  about  56%.  Ship  pro- 
pellers continue  to  suffer  pitting  due  to  the 
implosive  pressure  of  cavitation  bubbles.  Pumps 
and  compressors  of  all  kinds  still  experience 
many  limitations  and  inefficiencies  not  found  in 
natural  liquid  and  gas  flows.  It's  time  for  a tech- 
nological revolution  capable  of  leading  fluids 
handling  and  propulsion  into  the  next  century. 


Inside  a seashell 

Australian  naturalist  and  marine  designer 
Jayden  Harman  has  drawn  observations  from 
the  natural  world  that  may  alter  the  way  we 
build  marine  craft,  aircraft,  pumps,  and  fans. 
Older  and  more  fundamental  than  Archimedes 
or  the  Egyptians,  nature  has  demonstrated  high 
efficiency  propulsion,  pumping,  and  cooling  for 
approximately  14  billion  years,  but  nature’s  sys- 
tems are  not  based  on  the  pump,  propeller,  or 
fan  concepts  used  in  industrial  technology.  The 
key  difference  is  that  technologists  try  to  sup- 
press turbulence,  while  nature  leverages  turbu- 
lence to  accelerate  or  decelerate  fluids,  increase 
or  decrease  heat,  and  vary  pressures. 

To  illustrate  this,  ask  yourself:  What  is  the 
shortest  distance  between  two  points?  Any  stu- 
dent knows  that  the  answer  is  - a straight  line. 
But.  is  a straight  line  the  most  efficient  way  to 
move  matter  or  energy  between  two  points?  For 
years.  Harman  has  been  impressed  by  the  fact 
that  the  most  efficient  line  of  travel  in  nature  is 
never  in  a straight  line,  but  rather  in  a logarith- 
mic spiral  called  the  Phi  ratio.  Variations  of  this 
ratio  and  its  related  Phi  geometry  are  found 
throughout  our  world  and  space. 

This  same  pattern  is  found  in 
galaxies,  hurricanes,  eddy  currents, 
and  (lie  trajectory  of  subatomic  par- 
ticles. It's  the  flow  path  that  water 
takes  in  a stream,  smoke  in  the  air. 
sap  in  a tree,  and  blood  in  our  veins. 
A good  example  of  the  logarithmic 
spiral  is  the  inside  of  an  abalone 
shell.  The  interior  structure 
describes  the  spiraling  Phi  geome- 
try of  extraordinary  fluid  efficiency. 


Progress  to  infinity 

Harman  has  spent  many  years  studying  the 
variations  of  this  geometric  pattern,  a three- 
dimensional,  equiangular,  logarithmic  curve 
that  progresses  to  infinity,  also  known  histori- 
cally as  the  Golden  Mean.  He  has  developed 
continued  on  page  170 

Each  number  in  a Phi  ratio  sequence  is  the 
sum  of  the  previous  two  numbers  - A:B  = 
8:A+B.  For  example,  starting  with  the  seed 
numbers  of  0 and  1,  the  sequence  would  be: 
0,1,1,2,3,5,8,13,21,34...  . 

This  is  known  as  the  Fibonacci  sequence  and 
is  extremely  common  in  plant  and  animal 
forms  including  the  number  of  petals  on  flow- 
ers, seeds  on  a sunflower,  or  number  of  bees 
in  a hive.  Other  starting  numbers  may  be  used, 
resulting  in  different  final  shapes.  The  Phi 
spiral  allows  for  smooth,  rapid  growth  in 
plants,  animals,  and  natural  liquid  and  solid 
forms.  Each  stage  of  growth  shares  the  same 
proportions. 

The  effectiveness  of  Phi  ratio  designs  is 
based  on  more  than  just  applying  the  Phi 
spiral  shape  onto  a basic  propeller  or  impeller. 

A design  deals  with  three  dimensions,  angles 
of  pitch,  expansion  rates,  etc. 
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mechanisms  that  exactly  replicate  this  dynamic 
pattern  in  various  fluid  flow  situations. 

Early  in  his  career  he  noticed  that  most  sea- 
weeds and  fan  corals,  while  extremely  fragile, 
remain  attached  to  rocks  and  structures  in  even 
the  worst  storms  and  surges.  They  do  this  by 
changing  their  shapes  to  present  the  least  pos- 
sible resistance  to  waves  and  currents.  Ongoing 
observation  over  several  years  led  him  to 
develop  an  understanding  of  which  flow  designs 
to  replicate  for  varying  conditions. 

He  initially  started  with  part  of  the  inside  of  a 
shell  epoxied  to  a shaft.  In  a series  of  experi- 
ments. a pump  impeller  of  this  configuration 
demonstrated  considerably  more  efficiency' 
than  off-the-shelf  pumps.  The  efficiency  results 
because  the  impeller  replicates  nature’s  method 
of  moving  fluids  along  the  path  of  least  resis- 
tance. This  consumes  the  least  amount  of  nec- 
essary energy'. 

These  impellers  turn  recessively,  yet  the 
action  is  centripetal,  not  centrifugal.  Centripetal 
action  engages  the  fluids  at  the  outer  extremities 
of  the  spiral  and  then  moves  them  in  towards  the 
center.  Operating  in  this  way  the  impellers  pro- 
duce virtually  no  cavitation  or  separation,  simply 
high-speed  laminar  flow.  Similarly  designed 
impellers  have  been  tested  at  speeds  up  to  fi.000 
rpm  with  consistent  results. 

Dropping  temperature 

Interestingly,  fluids  moved  along  this  flow 
path  experience  temperature  drops,  rather  than 
increases,  though  this  can  be  reversed  for  par- 
ticular applications.  The  rotor  design  expands 
from  inlet  to  outlet,  so  clogging  is  not  a prob- 
lem. What  goes  in.  must  come  out.  Variations  of 
the  rotors  can  produce  powerful,  focused  jets  of 
liquid  or  gas  without  the  use  of  nozzles,  pipes, 
or  chambers. 

In  short,  rotors  designed  in  this  way  can  pro- 
duce more  thrust  while  giving  off  less  noise, 
heal  and  friction.  Harman  is  adapting  his 
patented  Phi  geometry  principle  to  a rapidly 
increasing  range  of  industrial  applications  and 
believes  that  almost  any  fluids-handling  situa- 
tion could  benefit  by  the  application  of  natural 
geometry  (Jnvden  Harman  may  be  reached  at 
paxresearch  <'■  composer  ve.com).  C- 
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USE  PERMIT 


THIS  USE  PERMIT  (this  "Permit")  dated  for  reference  purposes  only  as  of  January  29,  2002  is 
made  by  and  between  the  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY  ("Authority”) 
and  Laura  T.  Bertone  of  Pax  Fluid  Systems,  (Permittee"). 

RECITALS 


WHEREAS,  pursuant  to  that  certain  Lease  for  the  South  Waterfront  Area,  Naval  Station 
Treasure  Island,  dated  September  4,  1998  (the  “Master  Lease”),  by  and  between  the  Authority 
and  the  Department  of  Navy  (the  “Navy”),  a copy  of  which  is  attached  hereto  as  Exhibit  A,  the 
Authority  has  the  right  to  use  Pier  1,  located  on  Naval  Station  Treasure  Island  hereto  (the 
“Premises”);  and 


WHEREAS,  Permittee  seeks  to  use  portions  of  Pier  1 of  the  Premises  for  the  purposes 
stated  herein,  subject  to  the  terms  and  conditions  of  this  Permit. 

NOW  THEREFORE,  for  good  and  valuable  consideration,  the  receipt  of  which  is  hereby 
acknowledged.  Authority  and  Permittee  agree  as  follows: 


1.  License  Authority  confers  to  Permittee  a,  personal,  non-exclusive  and  non-possessory 
privilege  to  enter  upon  and  use  Piers  1 as  depicted  in  Exhibit  B,  attached  (hereafter  collectively 
referred  to  as,  the  “License  Area”),  for  the  limited  purpose  and  subject  to  the  terms,  conditions 
and  restrictions  set  forth  below.  The  privilege  given  to  Permittee  under  this  Permit  is  effective 
only  insofar  as  the  rights  of  Authority  in  the  License  Area  are  concerned,  and  Permittee  shall 
obtain  any  further  permission  necessary  because  of  any  other  existing  rights  affecting  the 
License  Area,  or  any  portion  thereof. 


In  recognition  of  the  non-exclusive  nature  of  this  Permit,  Permittee  acknowledges 
and  agrees  that  if  Authority  needs  access  to  the  License  Area  for  a specific  purpose  or  otherwise. 
Permittee  shall  temporarily  relocate  any  vessel  berthed  at  the  License  Area  to  accommodate  such 
use  by  the  Authority  upon  reasonable  advance  notice.  Permittee  further  agrees  that  in  the  event 
of  any  emergency,  Authority  and  its  agents  and  employees  shall  be  authorized  to  move  any 
vessel  berthed  at  the  License  Area,  without  liability  to  Authority  or  its  agents  or  employees  for 
damages  or  loss  of  any  kind,  except  for  any  damage  or  loss  occurring  as  a result  of  the  willful 
misconduct  of  Authority  or  its  agents  or  employees. 


2.  Inspection  of  License  Area  Permittee  represents  and  warrants  that  Permittee  has 
conducted  a thorough  and  diligent  inspection  and  investigation,  either  independently  or  through 
its  officers,  directors,  employees,  agents,  affiliates,  subsidiaries,  licensees  and  contractors,  and 
their  respective  heirs,  legal  representatives,  successors  and  assigns,  and  each  of  them, 
(“Permittee's  Agents”)  of  the  License  Area  and  the  suitability  of  the  License  Area  for  Permittee’s 
intended  use.  Permittee  is  fully  aware  of  the  needs  of  its  operations  and  has  determined,  based 
solely  on  its  own  investigation,  that  the  License  Area  is  suitable  for  its  operations  and  intended 
uses. 
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3.  As  Is;  Disclaimer  of  Representations  Permittee  acknowledges  and  agrees  that  the 
License  Area  is  licensed  and  accepted  in  their  "AS  IS,  WITH  ALL  FAULTS"  condition,  without 
representation  or  warranty  of  any  kind,  and  subject  to  all  applicable  laws,  statutes,  ordinances, 
resolutions,  regulations,  proclamations,  orders  or  decrees  of  any  municipal,  county,  state  or 
federal  government  or  other  governmental  or  regulatory  authority  with  jurisdiction  over  the 
Premises  (including  the  License  Area),  or  any  portion  thereof,  whether  currently  in  effect  or 
adopted  in  the  future  and  whether  or  not  in  the  contemplation  of  the  Parties  (“Laws”)  governing 
the  use,  occupancy,  management,  operation  and  possession  of  the  Premises  (including  the 
License  Area).  Without  limiting  the  foregoing,  this  Permit  is  made  subject  to  any  and  all 
covenants,  conditions,  restrictions,  easements  and  other  title  matters  affecting  the  Premises 
(including  the  License  Area),  or  any  portion  thereof,  whether  or  not  of  record.  Permittee 
acknowledges  and  agrees  that  neither  Authority  nor  any  of  its  officers,  directors,  employees, 
agents,  affiliates,  subsidiaries,  licensees  and  contractors  , and  their  respective  heirs,  legal 
representatives,  successors  and  assigns  (“Authority’s  Agents”)  have  made,  and  Authority  hereby 
disclaims,  any  representations  or  warranties,  express  or  implied,  concerning  (i)  title  or  survey 
matters  affecting  the  Premises  (including  the  License  Area),  (ii)  the  physical,  geological, 
seismological  or  environmental  condition  of  the  Premises  (including  the  License  Area),  (iii)  the 
existence  of,  quality,  nature  or  adequacy  of  any  utilities  or  maritime  services  serving  the 
Premises  (including  the  License  Area),  (iv)  the  feasibility,  cost  or  legality  of  constructing  any 
Alterations  on  the  Premises  (including  the  License  Area)  if  required  for  Permittee's  use  and 
permitted  under  this  Permit,  (v)  the  safety  of  the  Premises  (including  the  License  Area  and  any 
floats,  walkways,  docks,  slips  or  equipment  in  the  License  Area),  whether  for  the  use  of 
Permittee  or  any  other  person,  including  Permittee’s  Agents  or  Permittee’s  clients,  customers, 
vendors,  invitees,  guests,  members,  licensees,  assignees  or  Permittees  (“Permittee’s  Invitees”),  or 
(vi)  any  other  matter  whatsoever  relating  to  the  Premises  (including  the  License  Area)  or  their 
use,  including,  without  limitation,  any  implied  warranties  of  MERCHANTABILITY  or 
FITNESS  FOR  A PARTICULAR  PURPOSE. 

4.  Seismic  Report.  Without  limiting  Section  3 above.  Permittee  expressly 
acknowledges  for  itself  and  Permittee’s  Agents  that  it  received  and  read  that  certain  report  dated 
August  1995,  entitled  “ Treasure  Island  Reuse  Plan:  Physical  Characteristics,  Building  and 
Infrastructure  Conditions,  " prepared  for  the  Office  of  Military  Base  Conversion,  Department  of 
City  Planning,  and  the  Redevelopment  Agency  of  the  City  and  County  of  San  Francisco,  (the 
“Seismic  Report”),  a copy  of  the  cover  page  of  which  is  attached  hereto  as  Exhibit  C.  Permittee 
has  had  an  adequate  opportunity  to  review  the  Seismic  Report  with  expert  consultants  of  its  own 
choosing.  The  Seismic  Report,  among  other  matters,  describes  the  conditions  of  the  soils  on 
Treasure  Island  and  points  out  that  in  the  area  of  the  Premises  where  the  License  Area  is  located, 
an  earthquake  of  magnitude  7 or  greater  is  likely  to  cause  the  ground  under  and  around  the 
Premises  (including  the  License  Area)  to  spread  laterally  to  a distance  of  ten  (10)  or  more  feet 
and/or  result  in  other  risks  In  that  event,  there  is  a significant  risk  that  buildings  and  any  other 
structures  or  improvements  located  on  or  about  the  Premises  (including  the  License  Area)  may 
fail  structurally  and  collapse. 

5.  Use  of  License  Area  Permittee  may  enter  and  use  the  Licensed  Area  as  for  the  purpose 
of  berthing  facility  of  a 150  foot  vessel  called  the  Chaleur , a marine  research  vessel  and 
conducting  marine  related  research  thereon  as  further  described  in  Exhibit  B,  Permitted  Uses. 


Pier  1 l 'so  Permits/ Pax  Fluid  Systems  2nJ  Issue.  02-13-02 


4/4/02 


♦ 


* 


(a)  Maintenance  and  Repairs.  Permittee  shall  at  all  times  during  the  term  of  this 
Permit  and  at  its  sole  cost  and  expense,  maintain  and  repair  in  good  and  working  order,  condition 
and  repair  the  License  Area  and  all  improvements  and  alterations  thereon,  including  without 
limitation,  any  permitted  improvements  under  Section  7 below.  Authority  shall  not  be  obligated 
to  make  any  repairs,  replacement  or  renewals  of  any  kind,  nature  or  description  whatsoever  to 
the  License  Area  nor  to  any  improvements  or  alterations  now  or  hereafter  located  thereon.  In  the 
event  the  Permittee,  its  Agents  or  Invitees  cause  any  damage  (excepting  ordinary  wear  and  tear) 
to  the  License  Area,  Authority  may  repair  the  same  at  Permittee’s  expense  and  Permittee  shall 
immediately  reimburse  Authority  therefor. 

(b)  Liens.  Permittee  shall  keep  the  License  Area  free  from  any  liens  arising  out  of 
any  work  performed,  materials  furnished  or  obligations  incurred  by  Permittee  or  its  Agents.  In 
the  event  that  Permittee  shall  not,  within  twenty  (20)  days  following  the  imposition  of  any  such 
lien,  cause  the  same  to  be  released  of  record.  Authority  shall  have,  in  addition  to  all  other 
remedies  provided  by  this  Permit  or  by  Law,  the  right  but  not  the  obligation  to  cause  the  same  to 
be  released  by  such  means  as  it  shall  deem  proper,  including  without  limitation,  payment  of  the 
claim  giving  rise  to  such  lien.  All  sums  paid  by  Authority  for  such  purpose  and  all  reasonable 
expenses  incurred  by  Authority  in  connection  therewith  shall  be  payable  to  Authority  by 
Permittee  within  thirty  (30)  days  following  written  demand  by  Authority. 

6.  Restrictions  on  Use  Permittee  agrees  that,  by  way  of  example  only  and  without 
limitation,  the  following  uses  of  the  License  Area  by  Permittee,  or  any  other  person  claiming  by 
or  through  Permittee,  are  inconsistent  with  the  limited  purpose  of  this  Permit  and  are  strictly 
prohibited  as  provided  below: 

(a)  Hazardous  Material  Permittee  shall  not  cause,  nor  shall  Permittee  allow  any  of 
its  Agents  or  Invitees  (as  such  terms  are  defined  below)  to  cause,  any  Hazardous  Material  (as 
defined  below)  to  be  brought  upon,  kept,  used,  stored,  generated  or  disposed  of  in,  on  or  about 
the  License  Area,  or  transported  to  or  from  the  License  Area  without  the  prior  written  consent  of 
Authority.  Permittee  shall  immediately  notify  Authority  when  Permittee  learns  of,  or  has  reason 
to  believe  that,  a release  of  Hazardous  Material  has  occurred  in,  on  or  about  the  License  Area. 
Permittee  shall  further  comply  with  all  laws  requiring  notice  of  such  releases  or  threatened 
releases  to  governmental  agencies,  and  shall  take  all  action  necessary  to  mitigate  the  release  or 
minimize  the  spread  of  contamination.  In  the  event  that  Permittee  or  its  Agents  or  Invitees  cause 
a release  of  Hazardous  Material,  Permittee  shall,  without  cost  to  Authority  and  in  accordance 
with  all  laws  and  regulations,  return  the  License  Area  to  the  condition  immediately  prior  to  the 
release.  In  connection  therewith,  Permittee  shall  afford  Authority  a full  opportunity  to 
participate  in  any  discussion  with  governmental  agencies  regarding  any  settlement  agreement, 
cleanup  or  abatement  agreement,  consent  decree  or  other  compromise  proceeding  involving 
Hazardous  Material.  For  purposes  hereof,  "Hazardous  Material"  means  material  that,  because 
of  its  quantity,  concentration  or  physical  or  chemical  characteristics,  is  at  any  time  now  or 
hereafter  deemed  by  any  federal,  state  or  local  governmental  authority  to  pose  a present  or 
potential  hazard  to  public  health,  welfare  or  the  environment.  Hazardous  Material  includes, 
without  limitation,  any  material  or  substance  defined  as  a "hazardous  substance,  pollutant  or 
contaminant"  pursuant  to  the  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act  of  1980,  as  amended,  42  U S C.  Sections  9601  et  seq..  or  pursuant  to  Section  25316 
of  the  California  Health  & Safety  Code;  a "hazardous  waste"  listed  pursuant  to  Section  25140  of 
the  California  Health  & Safety  Code;  any  asbestos  and  asbestos  containing  materials  whether  or 
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not  such  materials  are  part  of  the  License  Area  or  are  naturally  occurring  substances  in  the 
License  Area,  and  any  petroleum,  including,  without  limitation,  crude  oil  or  any  fraction  thereof, 
natural  gas  or  natural  gas  liquids.  The  term  "release"  or  "threatened  release"  when  used  with 
respect  to  Hazardous  Material  shall  include  any  actual  or  imminent  spilling,  leaking,  pumping, 
pouring,  emitting,  emptying,  discharging,  injecting,  escaping,  leaching,  dumping,  or  disposing 
in,  on,  under  or  about  the  License  Area. 

(b)  Nuisances  Permittee  shall  not  conduct  any  activities  on  or  about  the  License 
Area  that  constitute  waste,  nuisance  or  unreasonable  annoyance  (including,  without  limitation, 
emission  of  objectionable  odors,  noises  or  lights)  to  Authority,  to  the  owners  or  occupants  of 
neighboring  property  or  to  the  public. 

(c)  Damage  Permittee  shall  not  do  anything  about  the  License  Area  that  could  cause 
damage  to  the  License  Area  or  any  Authority  property.  Authority  hereby  acknowledges  that 
construction  of  the  Permitted  Improvements  (as  defined  below)  shall  not  constitute  “damage”  to 
the  License  Area  under  this  Section  6(c). 

(d)  Parking  Parking  of  any  vehicles  on  Pier  1 is  prohibited  except  for  the  sole 
purpose  of  loading  and  unloading  of  equipment  and  official  personnel  as  needed  for  the  access  to 
Vessel.  Parking  of  vehicles  is  available  off  of  the  Pier  next  to  the  entrance  gate.  To  the  extent 
practicable.  Permittee  shall  use  its  best  efforts  to  encourage  ride-sharing,  the  use  of  shuttle  busses 
or  other  pooled-means  of  transportation  to  and  from  the  License  Area. 

(e)  Utilities  and  Services. 

(i)  Utilities.  Authority  shall  provide  hookups  for  electricity  and  water  for  use 
by  Permittee  on  or  in  the  License  Area.  Permittee  shall  pay  all  charges  for  the  use  of  said 
electricity  and  water  and  sewer  hook  ups  and  services. 

(ii)  Services.  Permittee  shall  make  arrangements  and  shall  pay  all  charges  for 
all  services  to  be  furnished  on,  in  or  to  the  License  Area  or  to  be  used  by  Permittee,  including 
without  limitation,  garbage  and  trash  collection,  janitorial  service  and  extermination  service  (if 
any). 

7.  Alterations  and  Improvements.  Except  as  otherwise  expressly  provided  herein, 
Permittee  shall  not  construct  or  place  any  temporary  or  permanent  structures  or  improvements  in, 
on,  under  or  about  the  License  Area,  nor  shall  Permittee  make  any  alterations  or  additions  to  any 
of  existing  structures  or  improvements  on  the  License  Area,  unless  Permittee  first  obtains 
Authority’s  prior  written  consent,  which  Authority  may  give  or  withhold  in  its  sole  and  absolute 
discretion. 

(a)  All  alterations  and  improvements  shall  be  constructed  in  a good  and  workmanlike 
manner  and  in  compliance  with  all  applicable  building,  zoning  and  other 
applicable  laws,  and  in  compliance  with  the  terms  of  and  the  conditions  imposed 
by  any  authorization,  approval  or  permit  by  any  governmental  agency  having 
jurisdiction  over  the  License  Area,  including  but  not  limited  to  the  Bay 
Conservation  and  Development  Commission  (“BCDC”). 
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(b)  All  alterations  and  improvements  shall  be  performed  with  reasonable  dispatch, 
delays  beyond  the  reasonable  control  of  Permittee  excepted. 

(c)  All  alterations  or  improvements  to  the  License  Area  made  by  or  on  behalf  of 
Permittee  which  may  not  be  removed  without  substantial  injury  to  the  License 
Area  shall  become  part  of  the  realty,  shall  be  owned  by  the  Authority  and  shall, 
on  the  termination  of  this  Permit,  remain  on  the  License  Area  without 
compensation  to  Permittee,  unless  the  Authority  first  waives  its  right  to  the 
alterations  or  improvements  in  writing.  All  other  alterations  or  improvements  to 
the  License  Area  shall  be  the  property  of  Permittee. 

(d)  Except  as  otherwise  stated  above,  Permittee  shall  be  obligated  at  its  own  expense 
to  remove  and  relocate  or  demolish  and  remove  (as  Permittee  may  choose)  any  or 
all  alterations  or  improvements  which  Permittee  has  made  to  the  License  Area, 
including  without  limitation  all  telephone  wiring  and  equipment  installed  by 
Permittee.  Permittee  shall  repair,  at  its  own  expense,  in  good  workmanlike 
fashion  any  damage  occasioned  thereby. 

(e)  If  Permittee  constructs  any  alterations  or  improvements  to  the  License  Area 
without  Authority’s  prior  written  consent  or  without  complying  with  subsections 
7(a)  and  7(b)  above,  then,  in  addition  to  any  other  remedy  available  to  the 
Authority,  Authority  may  require  Permittee  to  remove,  at  Permittee’s  expense, 
any  or  all  such  alterations  or  improvements  and  to  repair,  at  Permittee’s  expense 
and  in  good  workmanlike  fashion,  any  damage  occasioned  thereby  Permittee 
shall  pay  to  Authority  all  special  inspection  fees  as  set  forth  in  the  San  Francisco 
Building  Code  for  inspection  of  work  performed  without  required  permits. 

8.  Term  of  Permit  The  privilege  conferred  to  Permittee  pursuant  to  this  Permit  shall  begin 
at  6:00  a m.  on  Monday,  February  4,  2002  to  use  Piers  1 and  shall  automatically  expire  at  6:00 
p.m.  on  Monday,  July  1,  2002.  Moreover,  if  the  South  Waterfront  Lease  terminates  for  any 
reason  whatsoever,  this  Permit  shall  automatically  terminate. 

9.  Compliance  with  Laws  Permittee  shall,  at  its  expense,  conduct  and  cause  to  be 
conducted  all  activities  on  the  License  Area  allowed  hereunder  in  a safe  and  reasonable  manner 
and  in  compliance  with  all  laws,  regulations,  ordinances  and  orders  of  any  governmental  or  other 
regulatory  entity  (including,  without  limitation,  the  Americans  with  Disabilities  Act)  whether 
presently  in  effect  or  subsequently  adopted  and  whether  or  not  in  the  contemplation  of  the 
parties.  Permittee  shall,  at  its  sole  expense,  procure  and  maintain  in  force  at  all  times  during  its 
use  of  the  License  Area  any  and  all  business  and  other  licenses  or  approvals  necessary  to  conduct 
the  activities  allowed  hereunder  Permittee  understands  and  agrees  that  Authority  is  entering  into 
this  Permit  in  its  capacity  as  a property  owner  with  a proprietary  interest  in  the  License  Area  and 
not  as  a regulatory  agency  with  police  powers.  Permittee  further  understands  and  agrees  that  no 
approval  by  Authority  for  purposes  of  this  Permit  shall  be  deemed  to  constitute  approval  of  any 
federal,  state,  City  or  other  local  regulatory  authority  with  jurisdiction,  and  nothing  herein  shall 
limit  Permittee's  obligation  to  obtain  all  such  regulatory  approvals  at  Permittee's  sole  cost  or 
limit  in  any  way  Authority's  exercise  of  its  police  powers.  Without  limiting  the  foregoing,  before 
beginning  any  work  in  the  License  Area,  Permittee  shall  obtain  any  and  all  permits,  licenses  and 
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approvals  (collectively,  "approvals")  of  all  regulatory  agencies  and  other  third  parties  that  are 
required  to  commence  and  complete  the  Permitted  Improvements. 

10.  Surrender.  Upon  the  expiration  of  this  Permit,  Permittee  shall  surrender  the  License 
Area  in  the  same  condition  as  received,  free  from  hazards  and  clear  of  all  debris,  except  as 
otherwise  provided  herein.  At  such  time,  Permittee  shall  remove  all  of  its  property  from  the 
License  Area,  and  shall  repair,  at  its  cost,  any  damage  to  the  License  Area  caused  by  such 
removal.  Permittee's  obligations  under  this  Section  shall  survive  any  termination  of  this  Permit. 

11.  Security.  Should  the  Permittee  determine  that  security  is  needed,  Permittee  shall  arrange 
for  the  provision  of  additional  security  for  the  License  Area,  on  terms  and  conditions  reasonably 
satisfactory  to  Authority. 

12.  Release  and  Waiver  of  Claims;  Indemnification 

12.1  Release  and  Waiver  of  Claims.  Permittee,  on  behalf  of  itself  and  Permittee’s 
Agents,  covenants  and  agrees  that  the  Authority  shall  not  be  responsible  for  or  liable  to  Permittee 
for,  and,  to  the  fullest  extent  allowed  by  any  Laws,  Permittee  hereby  waives  all  rights  against  the 
Authority  and  releases  them  from,  any  and  all  claims,  demands,  losses,  liabilities,  damages,  liens, 
injuries,  penalties,  fines,  lawsuits  and  other  proceedings,  judgments  and  awards  and  costs  and 
expenses,  including,  without  limitation,  reasonable  attorneys'  and  consultants'  fees  and  costs 
(“Losses”),  including,  but  not  limited  to,  incidental  and  consequential  damages,  relating  to  any 
injury,  accident  or  death  of  any  person  or  loss  or  damage  to  any  property,  in  or  about  the  License 
Area,  during  the  term  hereof,  from  any  cause  whatsoever,  including  without  limitation,  partial  or 
complete  collapse  of  the  buildings  or  other  improvements  thereon  due  to  an  earthquake  or 
subsidence,  except  only  to  the  extent  such  Losses  are  caused  exclusively  by  the  negligence  or 
willful  misconduct  of  the  Authority  (except  as  provided  in  Section  12.1(a)  below).  Without 
limiting  the  generality  of  the  foregoing: 

(a)  Without  limiting  any  other  waiver  contained  herein.  Permittee  on  behalf  of 
itself  and  its  successors  and  assigns,  hereby  waives  its  right  to  recover  from,  and  forever 
RELEASES,  WAIVES  AND  DISCHARGES,  the  Authority  from  any  and  all  Losses,  whether 
direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen,  that  may  arise  on  account  of  or 

in  any  way  be  connected  with  the  Authority’s  decision  to  allow  Permittee  to  use  the  License 
Area,  regardless  of  whether  or  not  such  decision  is  or  may  be  determined  to  be  an  act  of  gross 
negligence  or  willful  misconduct  of  the  Authority. 

(b)  Permittee  covenants  and  agrees  never  to  file,  commence,  prosecute  or 
cause  to  be  filed,  commenced  or  prosecuted  against  the  Authority  any  claim,  action  or 
proceeding  based  upon  any  claims,  demands,  causes  of  action,  obligations,  damages,  losses, 
costs,  expenses  or  liabilities  of  any  nature  whatsoever  encompassed  by  the  waivers  and  releases 
set  forth  in  this  Section  12.1. 

(c)  In  executing  these  waivers  and  releases,  Permittee  has  not  relied  upon  any 
representation  or  statement  other  than  as  expressly  set  forth  herein. 

(d)  Permittee  has  made  such  investigation  of  the  facts  pertaining  to  these 
waivers  and  releases  as  it  deems  necessary  and  assumes  the  risk  of  mistake  with  respect  to  such 
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facts.  These  waivers  and  releases  are  intended  to  be  final  and  binding  on  Permittee  regardless  of 
any  claims  of  mistake. 

(e)  In  connection  with  the  foregoing  releases,  Permittee  acknowledges  that  it  is 
familiar  with  Section  1542  of  the  California  Civil  Code,  which  reads: 

A general  release  does  not  extend  to  claims  which  the  creditor 
does  not  know  or  suspect  to  exist  in  his  favor  at  the  time  of 
executing  the  release,  which  if  known  by  him  must  have 
materially  affected  his  settlement  with  the  debtor. 

12.2  Permittee  acknowledges  that  the  releases  contained  herein  includes  all  known  and 
unknown,  disclosed  and  undisclosed,  and  anticipated  and  unanticipated  claims.  Permittee 
realizes  and  acknowledges  that  it  has  agreed  upon  this  Permit  in  light  of  this  realization  and, 
being  fully  aware  of  this  situation,  it  nevertheless  intends  to  waive  the  benefit  of  Civil  Code 
Section  1 542,  or  any  statute  or  other  similar  law  now  or  later  in  effect.  The  waivers  and  releases 
contained  herein  shall  survive  any  termination  of  this  Permit. 

12.3  Permittee’s  Indemnity  Permittee,  on  behalf  of  itself  and  Permittee’s  Agents, 
shall  indemnify,  protect,  defend  and  hold  harmless  forever  (‘Indemnify”)  the  Authority  from  and 
against  any  and  all  Losses,  expressly  including  but  not  limited  to,  any  Losses  arising  out  of  a 
partial  or  complete  collapse  of  any  building  located  on  the  License  Area  due  to  an  earthquake  or 
subsidence,  incurred  in  connection  with  or  arising  directly  or  indirectly,  in  whole  or  in  part,  out 
of:  (a)  any  damage  to  or  destruction  of  any  property  owned  by  or  in  the  custody  of  Permittee  or 
Permittee’s  Agents  or  Permittee’s  Invitees,  (b)  any  accident,  injury  to  or  death  of  a person, 
including,  without  limitation,  Permittee’s  Agents  and  Permittee’s  Invitees,  howsoever  or  by 
whomsoever  caused,  occurring  in,  on  or  about  the  License  Area  during  the  term  hereof  (c)  any 
default  by  Permittee  in  the  observation  or  performance  of  any  of  the  terms,  covenants  or 
conditions  of  this  Permit  to  be  observed  or  performed  on  Permittee's  part;  (d)  the  use,  occupancy, 
conduct  or  management,  or  manner  of  use,  occupancy,  conduct  or  management  by  Permittee, 
Permittee’s  Agents  or  Permittee’s  Invitees  or  any  person  or  entity  claiming  through  or  under  any 
of  them,  of  the  License  Area  or  any  Alterations;  (e)  the  condition  of  the  License  Area,  (f)  any 
construction  or  other  work  undertaken  by  Permittee  on  or  about  the  License  Area  whether  before 
or  during  the  Term  of  this  Permit;  or  (g)  any  acts,  omissions  or  negligence  of  Permittee, 
Permittee’s  Agents  or  Permittee’s  Invitees,  or  of  any  trespassers,  in,  on  or  about  the  License  Area 
during  the  term  hereof  or  any  alterations;  except  to  the  extent  that  such  Indemnity  is  void  or 
otherwise  unenforceable  under  any  applicable  Laws  in  effect  on  or  validly  retroactive  to  the  date 
of  this  Permit  and  further  except  only  to  the  extent  such  Losses  are  caused  by  the  negligence  or 
intentional  wrongful  acts  and  omissions  of  the  Authority.  Notwithstanding  the  foregoing. 
Permittee’s  obligations  to  indemnify  the  Authority  under  this  Section  12.3  shall  remain  in  full 
force  and  effect  regardless  of  whether  or  not  the  Authority’  decision  to  permit  the  License  Area 
to  the  Permittee,  given  the  seismic  condition  of  the  property,  is  or  may  be  determined  to  be  an  act 
of  gross  negligence  or  willful  misconduct  of  the  Authority.  The  foregoing  Indemnity  shall 
include,  without  limitation,  reasonable  fees  of  attorneys,  consultants  and  experts  and  related 
costs  and  Authority's  costs  of  investigating  any  Loss.  Permittee  specifically  acknowledges  and 
agrees  that  it  has  an  immediate  and  independent  obligation  to  defend  Authority  from  any  claim 
which  actually  or  potentially  falls  within  this  indemnity  provision  even  if  such  allegation  is  or 
may  be  groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such  claim  is  tendered 
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to  Permittee  by  Authority  and  continues  at  all  times  thereafter.  Permittee's  obligations  under  this 
Section  shall  survive  the  expiration  or  sooner  termination  of  this  Permit.  Notwithstanding 
anything  contained  herein,  to  the  extent  such  Losses  are  not  covered  by  insurance  required  herein 
and  subject  to  this  Section  12.3,  Permittee  shall  have  no  obligation  to  repair,  restore  or 
reconstruct  the  License  Area  (or  to  pay  for  the  same)  in  the  event  the  License  Area  is  damaged  or 
destroyed  by  an  earthquake  or  subsidence  or  by  any  other  uninsured  casualty. 

13.  INSURANCE 

13.1  Permittee's  Insurance  Permittee  shall  procure  and  maintain  throughout  the  Term 
of  this  Permit  and  pay  the  cost  thereof  the  following  insurance: 

(a)  Permittee  shall  at  all  times,  at  its  cost,  also  maintain  insurance  for  the  mutual 
benefit  of  Authority  and  Permittee  against: 

(i)  Claims  for  personal  injury  under  a policy  of  commercial  general 
liability  insurance  with  limits  not  less  than  $10,000,000  each  occurrence  Combined  Single  Limit 
for  Bodily  Injury  and  property  Damage,  including  coverages  for  Contractual  Liability,  personal 
Injury,  Liquor  Liability,  Products  and  Completed  Operations  , covering,  including  without 
limitation,  claims  for  bodily  injury  , property  damage  or  employer’s  liability  occurring  in  or  upon 
the  License  Area  arising  from  earthquakes  or  subsidence.  Such  insurance  shall  provide  coverage 
at  least  as  broad  as  provided  under  Insurance  Service  Form  Number  CG-00-01-1 1-88. 

(ii)  Worker's  compensation  insurance  with  employer's  liability 
insurance  covering  all  persons  employed  and  with  respect  to  whom  death  or  bodily  injury  claims 
could  be  asserted  against  Authority,  Permittee,  the  License  Area  or  any  other  Authority  property, 
in  an  amount  not  less  than  $1,000,000  each  accident. 

(iii)  Automobile  liability  insurance  with  limits  not  less  than  $1,000,000 
each  occurrence  combined  single  limit  for  bodily  injury  and  property  damage,  including  owned 
and  non-owned  and  hired  vehicles,  if  Permittee  uses  automobiles  in  connection  with  its  use  of 
the  License  Area.  Such  insurance  shall  provide  coverage  at  least  as  broad  as  provided  under 
Insurance  Service  Form  Number  CA-00-0I-06-92. 

(iv)  Protection  and  Indemnity  insurance,  with  limits  not  less  than 
$1,000,000  each  occurrence,  including  coverage  for  injury  or  damage  to  other  parties  or  their 
property,  arising  from  the  operation  of  any  Vessels  under  this  Permit,  and  including  coverage  for 
illness,  injury  or  death  of  the  master  or  members  of  the  crew,  with  any  deductible  not  to  exceed 
$10,000  each  occurrence. 

(v)  Water  Pollution  Liability  insurance,  with  limits  not  less  than  One 
Million  Dollars  ($1,000,000)  each  occurrence  and  any  deductible  not  to  exceed  $5,000  each 
occurrence. 


(vi)  Coverage  for  Jones  Act  benefits  and  U.S.  Longshore  and  Harbor 
Workers'  Act  benefits,  each  in  form  and  amount  acceptable  to  Authority. 
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13.2  General  Requirements.  All  insurance  provided  for  under  this  Permit  shall  be 
effected  under  valid  enforceable  policies  issued  by  insurers  of  recognized  responsibility  and 
reasonably  approved  by  Authority. 

(a)  Should  any  of  the  required  insurance  be  provided  under  a claims-made 
form.  Permittee  shall  maintain  such  coverage  continuously  throughout  the  term  hereof  and, 
without  lapse,  for  a period  of  one  (1)  year  beyond  the  expiration  or  termination  of  this  Permit,  to 
the  effect  that,  should  occurrences  during  the  Term  give  rise  to  claims  made  after  expiration  or 
termination  of  this  Permit,  such  claims  shall  be  covered  by  such  claims-made  policies. 

(b)  Should  any  of  the  required  insurance  be  provided  under  a form  of 
coverage  that  includes  a general  annual  aggregate  limit  or  provides  that  claims  investigation  or 
legal  defense  costs  be  included  in  such  general  annual  aggregate  limit,  such  general  aggregate 
limit  shall  double  the  occurrence  or  claims  limits  specified  above. 

(c)  All  liability  insurance  policies  shall  be  endorsed  to  provide  the  following: 

(i)  Cover  Permittee  as  the  insured  and  the  Authority  as  an  additional 

insured. 

(ii)  That  such  policies  are  primary  insurance  to  any  other  insurance 
available  to  the  additional  insureds,  with  respect  to  any  claims  arising  out  of  this  Permit,  and  that 
insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought.  Such 
policies  shall  also  provide  for  severability  of  interests  and  that  an  act  or  omission  of  one  of  the 
named  insureds  which  would  void  or  otherwise  reduce  coverage  shall  not  reduce  or  void  the 
coverage  as  to  any  insured,  and  shall  afford  coverage  for  all  claims  based  on  acts,  omissions, 
injury  or  damage  which  occurred  or  arose  (or  the  onset  of  which  occurred  or  arose)  in  whole  or 
in  part  during  the  policy  period. 

13.3  Proof  of  Insurance  Permittee  shall  deliver  to  Authority  certificates  of  insurance 
in  form  and  with  insurers  satisfactory  to  Authority,  evidencing  the  coverage  required  hereunder, 
on  or  before  the  commencement  date  of  this  Permit,  together  with  complete  copies  of  the  policies 
promptly  upon  Authority's  request  As  to  the  insurance  required  pursuant  to  Section  13.1(a)(1) 
above,  such  certificate  shall  state,  among  other  things,  that  such  insurance  coverage  includes  and 
shall  cover  Permittee’s  indemnity  obligations  under  Section  12.3  above.  In  the  event  Permittee 
shall  fail  to  procure  such  insurance,  or  to  deliver  such  policies  or  certificates.  Authority  may,  at 
its  option,  procure  the  same  for  the  account  of  Permittee,  and  the  cost  thereof  shall  be  paid  to 
Authority  within  five  (5)  days  after  delivery  to  Permittee  of  bills  therefor. 

13.4  No  Limitation  on  Indemnities  Permittee's  compliance  with  the  provisions  of 
this  Section  shall  in  no  way  relieve  or  decrease  Permittee's  indemnification  obligations  herein  or 
any  of  Permittee's  other  obligations  or  liabilities  under  this  Permit. 

13.5  Lapse  of  Insurance  Authority  may  elect  in  Authority’s  sole  and  absolute 
discretion  to  terminate  this  Permit  upon  the  lapse  of  any  required  insurance  coverage  by  written 
notice  to  Permittee. 
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13.6  Permittee’s  Personal  Property.  Permittee  shall  be  responsible,  at  its  expense, 
for  separately  insuring  Permittee's  Personal  Property. 

13.7  Waiver  of  Subrogation.  Notwithstanding  anything  to  the  contrary  contained 
herein,  to  the  extent  permitted  by  their  respective  policies  of  insurance.  Authority  and  Permittee 
each  hereby  waive  any  right  of  recovery  against  the  other  party  and  against  any  other  party 
maintaining  a policy  of  insurance  covering  the  License  Area  and  their  contents,  or  any  portion 
thereof,  for  any  loss  or  damage  maintained  by  such  other  party  with  respect  to  the  License  Area, 
or  any  portion  thereof  or  the  contents  of  the  same  or  any  operation  therein,  whether  or  not  such 
loss  is  caused  by  the  fault  or  negligence  of  such  other  party.  If  any  policy  of  insurance  relating 
to  the  License  Area  carried  by  Permittee  does  not  permit  the  foregoing  waiver  or  if  the  coverage 
under  any  such  policy  would  be  invalidated  due  to  such  waiver,  Permittee  shall  obtain,  if 
possible,  from  the  insurer  under  such  policy  a waiver  of  all  rights  of  subrogation  the  insurer 
might  have  against  Authority  or  any  other  party  maintaining  a policy  of  insurance  covering  the 
same  loss,  in  connection  with  any  claim,  loss  or  damage  covered  by  such  policy. 

14.  No  Assignment  This  Permit  is  personal  to  Permittee  and  shall  not  be  assigned, 
conveyed  or  otherwise  transferred  by  Permittee  under  any  circumstances.  Any  attempt  to  assign 
this  Permit  shall  be  void. 

15.  Parties  and  their  Agents  and  Invitees;  Approvals.  As  used  herein,  the  term  “Agents” 
when  used  with  respect  to  either  party  shall  include  the  agents,  employees,  officers  and 
contractors  of  such  party.  The  term  “Invitees”  when  used  with  respect  to  either  party  shall  mean 
any  person  entering  the  Premises  or  the  License  Area  with  Permittee’s  express  or  implied 
permission.  All  approvals,  consents  or  other  determinations  permitted  or  required  by  Authority 
hereunder  shall  be  made  by  or  through  the  Authority’s  Executive  Director  or  her  authorized 
designee. 

16.  MacBride  Principles  - Northern  Ireland  The  City  and  County  of  San  Francisco  urges 
companies  doing  business  in  Northern  Ireland  to  move  toward  resolving  employment  inequities 
and  encourages  them  to  abide  by  the  MacBride  Principles  as  expressed  in  San  Francisco 
Administrative  Code  Section  12F.1,  et  seq  The  City  and  County  of  San  Francisco  also  urges 
San  Francisco  companies  to  do  business  with  corporations  that  abide  by  the  MacBride  Principles. 
Permittee  acknowledges  that  it  has  read  and  understands  the  above  statement  of  the  City  and 
County  of  San  Francisco  concerning  doing  business  in  Northern  Ireland. 

17.  Non-Discrimination  Permittee  shall  not,  in  the  operation  and  use  of  the  License  Area, 
discriminate  against  any  person  or  group  of  persons  solely  because  of  race,  color,  creed,  national 
origin,  ancestry,  age,  sex,  sexual  orientation,  gender  identity,  disability  or  acquired  immune 
deficiency  syndrome  (AIDS)  or  AIDS  related  condition  (ARC).  The  provisions  of  Chapters  12B 
and  12C  of  the  San  Francisco  Administrative  Code,  relating  to  nondiscrimination  by  parties 
contracting  with  the  City  and  County  of  San  Francisco,  are  incorporated  herein  by  reference  and 
made  a part  hereof  as  though  fully  set  forth  herein.  Permittee  agrees  to  comply  with  all  of  the 
provisions  of  such  Chapters  12B  and  12C  that  apply  to  parties  contracting  with  the  City  and 
County  of  San  Francisco. 
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18.  Tropical  Hardwoods  and  Virein  Redwood  The  City  and  County  of  San  Francisco 
urges  companies  not  to  import,  purchase,  obtain  or  use  for  any  purpose,  any  tropical  hardwood, 
tropical  hardwood  product,  virgin  redwood  or  virgin  redwood  wood  product. 

19.  No  Tobacco  Advertising  Permittee  acknowledges  and  agrees  that  no  advertising  of 
cigarettes  or  tobacco  products  is  allowed  on  any  real  property  owned  by  or  under  the  control  of 
the  Authority,  including  the  property  which  is  the  subject  of  this  Permit.  This  prohibition 
includes  the  placement  of  the  name  of  a company  producing,  selling  or  distributing  cigarettes  or 
tobacco  products  or  the  name  of  any  cigarette  or  tobacco  product  in  any  promotion  of  any  event 
or  product.  This  prohibition  does  not  apply  to  any  advertisement  sponsored  by  a state,  local  or 
nonprofit  entity  designed  to  communicate  the  health  hazards  of  cigarettes  and  tobacco  products 
or  to  encourage  people  not  to  smoke  or  to  stop  smoking. 

20.  Maritime  Liens  By  execution  of  this  Permit,  Permittee  acknowledges  and  agrees  that 
pursuant  to  Harbors  and  Navigation  Code  Sections  491,  501,  the  Federal  Maritime  Lien  Act  (46 
U.S.C.  Sections  971-975)  and  by  the  terms  of  this  Permit,  Authority  shall  have  a lien  on  any  and 
all  vessels  berthed  at  the  License  Area  for  money  which  may  become  due  under  this  Permit.  As 
provided  in  the  foregoing  statutes,  Authority  shall  have  the  right  to  take  possession  and  control 
of  any  such  vessel  and  remove  and  store  the  vessel  for  the  purpose  of  perfecting  and  executing 
upon  Authority’s  lien  rights  in  the  vessel. 

21.  General  Provisions  (a)  This  Permit  may  be  amended  or  modified  only  by  a writing 
signed  by  Authority  and  Permittee  (b)  No  waiver  by  any  party  of  any  of  the  provisions  of  this 
Permit  shall  be  effective  unless  in  writing  and  signed  by  an  officer  or  other  authorized 
representative,  and  only  to  the  extent  expressly  provided  in  such  written  waiver,  (c)  This 
instrument  (including  the  exhibit(s)  hereto)  contains  the  entire  agreement  between  the  parties  and 
all  prior  written  or  oral  negotiations,  discussions,  understandings  and  agreements  are  merged 
herein,  (d)  The  section  and  other  headings  of  this  Permit  are  for  convenience  of  reference  only 
and  shall  be  disregarded  in  the  interpretation  of  this  Permit,  (e)  Time  is  of  the  essence,  (f)  This 
Permit  shall  be  governed  by  California  law  and  City's  Charter,  (g)  If  either  party  commences  an 
action  against  the  other  or  a dispute  arises  under  this  Permit,  the  prevailing  party  shall  be  entitled 
to  recover  from  the  other  reasonable  attorneys'  fees  and  costs  For  purposes  hereof,  reasonable 
attorneys'  fees  of  Authority  shall  be  based  on  the  fees  regularly  charged  by  private  attorneys  in 
San  Francisco  with  comparable  experience,  (h)  If  Permittee  consists  of  more  than  one  person 
then  the  obligations  of  each  person  shall  be  joint  and  several,  (i)  Permittee  may  not  record  this 
Permit  or  any  memorandum  hereof  (j)  Subject  to  the  prohibition  against  assignments  or  other 
transfers  by  Permittee  hereunder,  this  Permit  shall  be  binding  upon  and  inure  to  the  benefit  of  the 
parties  and  their  respective  heirs,  representatives,  successors  and  assigns,  (k)  Any  sale  or 
conveyance  of  the  property  burdened  by  this  Permit  by  Authority  shall  automatically  revoke  this 
Permit. 

22.  Security  Deposit.  Permitee  shall  pay  to  the  Authority  upon  the  initial  execution  of  this 
Permit  a security  deposit  in  the  amount  of  $1,000.00  (One  Thousand  Dollars)  for  the  faithful 
performance  of  all  terms,  covenants  and  conditions  of  this  permit.  Permittee  agrees  that  the 
Authority  may  (but  shall  not  be  required  to)  apply  the  security  deposit  in  whole  or  in  part  to 
remedy  any  damage  to  the  Licensed  Area  caused  by  Permitee,  Permitee’s  agents  or  Permitee’s 
invitees,  or  any  failure  of  Permitee  to  perform  any  other  terms,  covenants  or  conditions  contained 
in  this  Permit,  without  waiving  any  of  Authority’s  other  rights  and  remedies  hereunder  or  at  law 
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or  in  equity.  Should  the  Authority  use  any  portion  of  the  security  deposit  to  cure  any  event  of 
default  by  Permittee  hereunder,  Permitee  shall  immediately  replenish  the  security  deposit  to  the 
original  amount,  and  Permitee’s  failure  to  do  so  within  five  (5)  days  of  Authority’s  notice  shall 
constitute  a material  event  of  default  under  this  Permit.  Authority’s  obligations  with  respect  to 
the  security  deposit  are  solely  that  of  debtor  and  not  trustee.  Authority  shall  not  be  required  to 
keep  the  security  deposit  separate  from  its  general  funds,  and  Permitee  shall  not  be  entitled  to 
any  interest  on  such  security  deposit.  The  amount  of  the  security  deposit  shall  not  be  deemed  to 
limit  Permitee’s  liability  for  the  performance  of  any  of  its  obligations  under  this  permit.  To  the 
extent  that  Authority  is  not  entitled  to  retain  or  apply  the  security  deposit  pursuant  to  this  section, 
the  Authority  shall  return  such  security  deposit  within  forty-five  (45)  days  of  the  termination  of 
this  Permit. 

23.  Permit  Fees;  Liquidated  Damages  for  Failure  to  Surrender  as  Required  Permittee 
shall  pay  to  TIDA  a month-to  month  non-refimdable  permit  fee  in  the  amount  of  $1,000.00  (One 
Thousand  Dollars)  per  month  for  its  use  of  Pier  1 as  provided  above.  The  first  monthly  fee  shall 
be  due  and  payable  when  the  Permit  is  executed  by  Permittee.  Thereafter,  the  permit  fee  shall  be 
due  and  payable  on  the  first  day  of  each  month. 

24.  Late  Charge.  If  Permittee  fails  to  pay  any  Rent  within  ten  (10)  days  after  the  dates  the 
same  is  due  and  payable,  such  unpaid  amount  will  be  subject  to  a late  payment  charge  equal  to 
six  percent  (6%)  of  the  unpaid  amount  in  each  instance.  The  late  payment  charge  has  been 
agreed  upon  by  the  Authority  and  Permittee  as  a reasonable  estimate  of  the  additional 
administrative  costs  and  detriment  that  the  Authority  will  incur  as  a result  of  any  such  failure  by 
Permittee,  the  actual  costs  thereof  being  extremely  difficult  if  not  impossible  to  determine.  The 
late  payment  charge  constitutes  liquidated  damages  to  compensate  the  Authority  for  its  damages 
resulting  from  such  failure  to  pay  and  Permittee  shall  promptly  pay  such  charge  to  the  Authority 
together  with  such  unpaid  amount. 

25.  Default  Interest.  If  any  Rent  is  not  paid  within  ten  (10)  days  following  the  due  date, 
such  unpaid  amount  shall  bear  interest  from  the  due  date  until  paid  at  the  rate  of  ten  percent 
(10%)  per  annum,  provided  however  that  interest  shall  not  be  payable  on  late  charges  incurred  by 
Permittee  nor  on  any  amounts  on  which  late  charges  are  paid  by  Permittee  to  the  extent  this 
interest  would  cause  the  total  interest  to  be  in  excess  of  that  which  an  individual  is  lawfully 
permitted  to  charge.  Payment  of  interest  shall  not  excuse  or  cure  any  default  by  Permittee. 
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PERMITTEE: 

LAURA  T.  BERTONE 

By: 

Name: 

Its: 

By: 

Name: 

Its: 


AUTHORITY 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


Executive  Director 


APPROVED  AS  TO  FORM 

DENNIS  HERRERA 

City  Attorney 


By 

Deputy  City  Attorney 
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SOUTH  WATERFRONT  LEASE 
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* 


DESCRIPTION  OF  PREMISES 

All  that  certain  real  property  located  on  Treasure  Island  in  San  Francisco  County,  California, 
described  as  follows: 

The  permittee  may  enter  and  use  Pier  1 for  the  sole  purpose  of  berthing  of  the  150  foot 
marine  research  vessel  and  conducting  marine  related  research  in  accordance  with  the 
Terms  and  Conditions  of  this  Permit. 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 
City  and  County  of  San  Francisco 

Subject:  Resolution  authorizing  the  third  extension  of  a Agenda  No:  14 

Use  Permit  for  an  additional  six  months  with  California 
Engineering  Contractors/Modern  Continental  for  use  of  Pier  1. 


Contact  Person/Phone:  Marianne  Conarroe 
(415)274-0660 


Meeting  Date:  04/10/02 


SUMMARY  OF  PROPOSED  ACTION: 

Staff  seeks  the  authorization  for  the  extension  of  a six-month  Use  Permit  with  California 
Engineering  Contractors/Modern  Continental  for  use  of  Pier  1. 

BACKGROUND: 

On  September  12,  2001,  the  Authority  approved  the  second  extension  of  a six-month  Use  Permit 
to  California  Engineering  Contractors/Modern  Continental,  (CEC).  CEC  uses  a portion  of  Pier  1 
for  transporting  workers  to  and  from  the  western  span  of  the  San  Francisco/Oakland  Bay  Bridge. 
This  is  the  third  extension  for  the  use  of  Pier  1 . (Exhibit  A).  The  term  of  this  extension  expires 
on  September  9,  2002. 

As  part  of  the  retrofit  project  on  the  western  span  of  the  Bay  Bridge,  California  Engineering 
Contractors/Modern  Continental  expressed  the  need  to  use  Pier  1 in  order  to  transport  a work 
crew  of  approximately  20  people,  in  a timely  fashion.  Past  practice  had  been  driving  the  crew 
from  Treasure  Island,  across  the  Bay  Bridge  to  Pier  50  on  the  City’s  southern  waterfront.  Using 
a tug  boat,  the  crew  was  then  transported  half  way  across  the  Bay  to  the  lower  western  span  of 
the  bridge  for  work  being  done  close  to  the  water  on  the  anchors  and  pilings  of  the  bridge.  CEC 
offices  and  construction  lay-down  space  is  currently  located  on  Treasure  Island.  By  initiating 
water  transport  from  Pier  1 on  Treasure  Island’s  southeastern  shore  rather  than  Pier  50,  CEC 
saves  a significant  amount  of  time  in  reaching  its  construction  destination 

California  Engineering  Contractors/Modern  Continental  pays  the  Authority  $6,000.00  for  the 
six-month  term  of  the  Use  Permit,  whether  they  use  the  portion  of  Pier  1 on  a daily  or  occasional 
basis. 

All  parking  of  the  crew  vehicles  are  off  the  Pier  in  an  adjacent  lot. 

RECOMMENDATION 

Since  the  areas  CEC  uses  does  not  impact  any  other  activity  on  Pier  1,  staff  recommends  that  the 
Authority  authorize  the  six  month  extension. 
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FILE  NO. RESOLUTION  NO. 

[California  Engineering  Contractors/Modern  Continental  Use  Permit] 

AUTHORIZING  THE  EXTENSION  OF  A SIX  MONTH  USE  PERMIT  WITH  CALIFORNIA 
ENGINEERING  CONTRACTORS/MODERN  CONTINENTAL. 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  (the  “Board”)  passed 
Resolution  No.  380-97,  authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a 
nonprofit  public  benefit  corporation  known  as  the  Treasure  Island  Development  Authority  (the 
“Authority”)  to  act  as  a single  entity  focused  on  the  planning,  redevelopment,  reconstruction, 
rehabilitation,  reuse  and  conversion  of  former  Naval  Station  Treasure  Island  (the  “Base”)  for 
the  public  interest,  convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City 
and  County  of  San  Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  (the  “Act”),  the 
California  legislature  (i)  designated  the  Authority  as  a redevelopment  agency  under  California 
redevelopment  law  with  authority  over  the  Base  upon  approval  of  the  City’s  Board  of 
Supervisors,  and,  (ii)  with  respect  to  those  portions  of  the  Base  which  are  subject  to  the 
Tidelands  Trust,  vested  in  the  Authority  the  authority  to  administer  the  public  trust  for 
commerce,  navigation  and  fisheries  as  to  such  property;  and, 

WHEREAS,  The  Authority  has  received  an  expressed  interest  from  California 
Engineering  Contractors/Modern  Continental  (“the  Permittee”)  to  use  the  southern  inside 
portion  of  Pier  1 on  Treasure  Island  for  the  purpose  as  a landing  site  for  water  transport  of 
bridge  crew  to  its  construction  destination  on  the  anchors  and  pilings,  and  for  possible  loading 
and  unloading  of  equipment  related  to  the  retrofit  construction  of  the  western  span  of  the  San 
Francisco  Bay  Bridge;  and, 
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FILE  NO. RESOLUTION  NO. 

WHEREAS,  the  Authority  and  Permittee  first  entered  into  a six-month  Use  Permit 
dated  September  29,  2000  (the  “Permit”)  pursuant  to  which  the  Authority  conferred  to 
Permittee,  a personal,  non-exclusive  and  non-possessory  privilege  to  enter  upon  and  use  an 
area  (the  “Licensed  Area”)  consisting  of  approximately  50  square  feet  of  space  along  the  edge 
of  Pier  1 , and  approximately  500  square  feet  of  space  adjacent  to  the  Pier  for  the  sole 
purpose  of  parking  vehicles  off  of  the  Pier;  and 

WHEREAS,  the  Authority  has  extended  the  use  of  Pier  1 to  the  permitee  twice  before, 
making  this  extension  the  third  extension;  and 

WHEREAS,  the  Authority  is  willing  to  extend  the  term  of  the  Permit  to  not  exceed  six 
months  with  out  prior  approval  of  the  Board  of  Directors;  now  therefore,  be  it 

RESOLVED,  That  the  Board  of  Directors  hereby  authorizes  the  Executive  Director  to 
extend  the  term  of  the  Permit  for  an  additional  six  months  in  substantially  the  form  attached  as 
Exhibit  A. 

CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island 
Development  Authority,  a California  nonprofit  benefit  corporation,  and  that  the  above 
Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors  of  the  Authority 
at  a properly  noticed  meeting  April  10,  2002. 


William  Fazande,  Secretary 
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USE  PERMIT 


THIS  USE  PERMIT  (this  "Permit")  dated  for  reference  purposes  only  as  of  March  1,  2002,  is 
made  by  and  between  the  TREASURE  ISLAND  DEVELOPMENT  AUTHORITY  ("Authority”) 
and  CALIFORNIA  ENGINEERING  CONTRACTORS/MODERN  CONTINENTAL,  INC. 
(Permittee"). 

RECITALS 


WHEREAS,  pursuant  to  that  certain  Lease  for  the  South  Waterfront  Area,  Naval  Station 
Treasure  Island,  dated  September  4,  1998,  as  amended  (the  “Master  Lease”),  by  and  between  the 
Authority  and  the  Department  of  Navy  (the  “Navy”),  a copy  of  which  is  attached  hereto  as 
Exhibit  A.  the  Authority  has  the  right  to  use  those  portions  of  Pier  1,  located  on  Naval  Station 
Treasure  Island  hereto  (the  “Premises”);  and 

WHEREAS,  Permittee  seeks  to  use  portions  of  Pier  1 of  the  Premises  for  the  purposes 
stated  herein,  subject  to  the  terms  and  conditions  of  this  Permit. 

NOW  THEREFORE,  for  good  and  valuable  consideration,  the  receipt  of  which  is  hereby 
acknowledged.  Authority  and  Permittee  agree  as  follows: 

1.  License  Authority  confers  to  Permittee  a,  personal,  non-exclusive  and  non-possessory 
privilege  to  enter  upon  and  use  Pier  1 as  depicted  in  Exhibit  B,  attached  (hereafter  referred  to  as, 
the  “License  Area”),  for  the  limited  purpose  and  subject  to  the  terms,  conditions  and  restrictions 
set  forth  below.  The  privilege  given  to  Permittee  under  this  Permit  is  effective  only  insofar  as  the 
rights  of  Authority  in  the  License  Area  are  concerned,  and  Permittee  shall  obtain  any  further 
permission  necessary  because  of  any  other  existing  rights  affecting  the  License  Area,  or  any 
portion  thereof. 

In  recognition  of  the  non-exclusive  nature  of  this  Permit,  Permittee  acknowledges 
and  agrees  that  if  Authority  needs  access  to  the  License  Area  for  a specific  purpose  or  otherwise. 
Permittee  shall  temporarily  relocate  at  no  cost  to  the  Authority  any  vessel  berthed  at,  in,  or 
around  the  License  Area  to  accommodate  such  use  by  the  Authority  upon  24  hours  advance 
notice.  Permittee  further  agrees  that  in  the  event  of  any  emergency.  Authority  and  its  agents  and 
employees  shall  be  authorized  to  move  any  vessel  berthed  at  the  License  Area,  without  liability 
to  Authority  or  its  agents  or  employees  for  damages  or  loss  of  any  kind,  except  for  any  damage 
or  loss  occurring  as  a result  of  the  willful  misconduct  of  Authority  or  its  agents  or  employees. 

2.  Inspection  of  License  Area  Permittee  represents  and  warrants  that  Permittee  has 
conducted  a thorough  and  diligent  inspection  and  investigation,  either  independently  or  through 
its  officers,  directors,  employees,  agents,  affiliates,  subsidiaries,  licensees  and  contractors,  and 
their  respective  heirs,  legal  representatives,  successors  and  assigns,  and  each  of  them, 
(“Permittee's  Agents”)  of  the  License  Area  and  the  suitability  of  the  License  Area  for  Permittee’s 
intended  use.  Permittee  is  fully  aware  of  the  needs  of  its  operations  and  has  determined,  based 
solely  on  its  own  investigation,  that  the  License  Area  is  suitable  for  its  operations  and  intended 


CEC  3r‘*  Ext 


i 04- 10-02 


1 


09-04-01 


♦ 


* 


3.  As  Is;  Disclaimer  of  Representations  Permittee  acknowledges  and  agrees  that  the 
License  Area  is  being  licensed  and  accepted  in  their  "AS  IS,  WITH  ALL  FAULTS"  condition, 
without  representation  or  warranty  of  any  kind,  and  subject  to  all  applicable  laws,  statutes, 
ordinances,  resolutions,  regulations,  proclamations,  orders  or  decrees  of  any  municipal,  county, 
state  or  federal  government  or  other  governmental  or  regulatory  authority  with  jurisdiction  over 
the  Premises  (including  the  License  Area),  or  any  portion  thereof,  whether  currently  in  effect  or 
adopted  in  the  future  and  whether  or  not  in  the  contemplation  of  the  Parties  (‘‘Laws”)  governing 
the  use,  occupancy,  management,  operation  and  possession  of  the  Premises  (including  the 
License  Area).  Without  limiting  the  foregoing,  this  Permit  is  made  subject  to  any  and  all 
covenants,  conditions,  restrictions,  easements  and  other  title  matters  affecting  the  Premises 
(including  the  License  Area),  or  any  portion  thereof,  whether  or  not  of  record.  Permittee 
acknowledges  and  agrees  that  neither  Authority  nor  any  of  its  officers,  directors,  employees, 
agents,  affiliates,  subsidiaries,  licensees  and  contractors  , and  their  respective  heirs,  legal 
representatives,  successors  and  assigns  (“Authority’s  Agents”)  have  made,  and  Authority  hereby 
disclaims,  any  representations  or  warranties,  express  or  implied,  concerning  (i)  title  or  survey 
matters  affecting  the  Premises  (including  the  License  Area),  (ii)  the  physical,  geological, 
seismological  or  environmental  condition  of  the  Premises  (including  the  License  Area),  (iii)  the 
existence  of,  quality,  nature  or  adequacy  of  any  utilities  or  maritime  services  serving  the 
Premises  (including  the  License  Area),  (iv)  the  feasibility,  cost  or  legality  of  constructing  any 
Alterations  on  the  Premises  (including  the  License  Area)  if  required  for  Permittee's  use  and 
permitted  under  this  Permit,  (v)  the  safety  of  the  Premises  (including  the  License  Area  and  any 
floats,  walkways,  docks,  slips  or  equipment  in  the  License  Area),  whether  for  the  use  of 
Permittee  or  any  other  person,  including  Permittee’s  Agents  or  Permittee’s  clients,  customers, 
vendors,  invitees,  guests,  members,  licensees,  assignees  or  Permittees  (“Permittee’s  Invitees”),  or 
(vi)  any  other  matter  whatsoever  relating  to  the  Premises  (including  the  License  Area)  or  their 
use,  including,  without  limitation,  any  implied  warranties  of  MERCHANTABILITY  or 
FITNESS  FOR  A PARTICULAR  PURPOSE 


4.  Seismic  Report.  Without  limiting  Section  3 above.  Permittee  expressly 
acknowledges  for  itself  and  Permittee’s  Agents  that  it  received  and  read  that  certain  report  dated 
August  1995,  entitled  “ Treasure  Island  Reuse  Plan:  Physical  Characteristics,  Building  and 
Infrastructure  Conditions,  ’’  prepared  for  the  Office  of  Military  Base  Conversion,  Department  of 
City  Planning,  and  the  Redevelopment  Agency  of  the  City  and  County  of  San  Francisco,  (the 
“Seismic  Report”),  a copy  of  the  cover  page  of  which  is  attached  hereto  as  Exhibit  C.  Permittee 
has  had  an  adequate  opportunity  to  review  the  Seismic  Report  with  expert  consultants  of  its  own 
choosing.  The  Seismic  Report,  among  other  matters,  describes  the  conditions  of  the  soils  on 
Treasure  Island  and  points  out  that  in  the  area  of  the  Premises  where  the  License  Area  is  located, 
an  earthquake  of  magnitude  7 or  greater  is  likely  to  cause  the  ground  under  and  around  the 
Premises  (including  the  License  Area)  to  spread  laterally  to  a distance  of  ten  (10)  or  more  feet 
and/or  result  in  other  risks.  In  that  event,  there  is  a significant  risk  that  buildings  and  any  other 
structures  or  improvements  located  on  or  about  the  Premises  (including  the  License  Area)  may 
fail  structurally  and  collapse. 

5.  Use  of  License  Area  Permittee  may  enter  and  use  Pier  1 for  the  sole  purpose  of 
accessing  a water  taxi  ferry  landing  for  employees  of  Permittee.  Upon  providing  the  Authority 
24  hour  prior  written  notice.  Permittee  may  use  the  Licensed  area  for  the  purpose  of  loading  and 
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unloading  equipment.  Additional  provisions  for  Permitted  Uses  is  further  defined  in  Exhibit  D, 
Permitted  Uses.  No  sale  or  consumption  of  alcoholic  beverages  shall  be  permitted. 

(a)  Maintenance  and  Repairs.  Permittee  shall  at  all  times  during  the  term  of  this 
Permit  and  at  its  sole  cost  and  expense,  maintain  and  repair  in  good  and  working  order,  condition 
and  repair  the  License  Area.  Authority  shall  not  be  obligated  to  make  any  repairs,  replacement 
or  renewals  of  any  kind,  nature  or  description  whatsoever  to  the  License  Area  nor  to  any 
improvements  or  alterations  now  or  hereafter  located  thereon.  In  the  event  the  Permittee,  its 
Agents  or  Invitees  cause  any  damage  (excepting  ordinary  wear  and  tear)  to  the  License  Area, 
Authority  may  repair  the  same  at  Permittee’s  expense  and  Permittee  shall  immediately  reimburse 
Authority  therefor. 

(b)  Liens.  Permittee  shall  keep  the  License  Area  free  from  any  liens  arising  out  of 
any  work  performed,  materials  furnished  or  obligations  incurred  by  Permittee  or  its  Agents.  In 
the  event  that  Permittee  shall  not,  within  twenty  (20)  days  following  the  imposition  of  any  such 
lien,  cause  the  same  to  be  released  of  record,  Authority  shall  have,  in  addition  to  all  other 
remedies  provided  by  this  Permit  or  by  Law,  the  right  but  not  the  obligation  to  cause  the  same  to 
be  released  by  such  means  as  it  shall  deem  proper,  including  without  limitation,  payment  of  the 
claim  giving  rise  to  such  lien.  All  sums  paid  by  Authority  for  such  purpose  and  all  reasonable 
expenses  incurred  by  Authority  in  connection  therewith  shall  be  payable  to  Authority  by 
Permittee  within  thirty  (30)  days  following  written  demand  by  Authority. 

6.  Restrictions  on  Use  Permittee  agrees  that,  by  way  of  example  only  and  without 
limitation,  the  following  uses  of  the  License  Area  by  Permittee,  or  any  other  person  claiming  by 
or  through  Permittee,  are  inconsistent  with  the  limited  purpose  of  this  Permit  and  are  strictly 
prohibited  as  provided  below: 

(a)  Hazardous  Material  Permittee  shall  not  cause,  nor  shall  Permittee  allow  any  of 
its  Agents  or  Invitees  (as  such  terms  are  defined  below)  to  cause,  any  Hazardous  Material  (as 
defined  below)  to  be  brought  upon,  kept,  used,  stored,  generated  or  disposed  of  in,  on  or  about 
the  License  Area,  or  transported  to  or  from  the  License  Area  without  the  prior  written  consent  of 
Authority.  Permittee  shall  immediately  notify  Authority  when  Permittee  learns  of,  or  has  reason 
to  believe  that,  a release  of  Hazardous  Material  has  occurred  in,  on  or  about  the  License  Area. 
Permittee  shall  further  comply  with  all  laws  requiring  notice  of  such  releases  or  threatened 
releases  to  governmental  agencies,  and  shall  take  all  action  necessary  to  mitigate  the  release  or 
minimize  the  spread  of  contamination.  In  the  event  that  Permittee  or  its  Agents  or  Invitees  cause 
a release  of  Hazardous  Material,  Permittee  shall,  without  cost  to  Authority  and  in  accordance 
with  all  laws  and  regulations,  return  the  License  Area  to  the  condition  immediately  prior  to  the 
release.  In  connection  therewith,  Permittee  shall  afford  Authority  a full  opportunity  to 
participate  in  any  discussion  with  governmental  agencies  regarding  any  settlement  agreement, 
cleanup  or  abatement  agreement,  consent  decree  or  other  compromise  proceeding  involving 
Hazardous  Material.  For  purposes  hereof,  "Hazardous  Material"  means  material  that,  because 
of  its  quantity,  concentration  or  physical  or  chemical  characteristics,  is  at  any  time  now  or 
hereafter  deemed  by  any  federal,  state  or  local  governmental  authority  to  pose  a present  or 
potential  hazard  to  public  health,  welfare  or  the  environment.  Hazardous  Material  includes, 
without  limitation,  any  material  or  substance  defined  as  a "hazardous  substance,  pollutant  or 
contaminant"  pursuant  to  the  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act  of  1980,  as  amended,  42  U.S.C.  Sections  9601  et  seq..  or  pursuant  to  Section  25316 


of  the  California  Health  & Safety  Code,  a "hazardous  waste"  listed  pursuant  to  Section  25140  of 
the  California  Health  & Safety  Code;  any  asbestos  and  asbestos  containing  materials  whether  or 
not  such  materials  are  part  of  the  License  Area  or  are  naturally  occurring  substances  in  the 
License  Area,  and  any  petroleum,  including,  without  limitation,  crude  oil  or  any  fraction  thereof, 
natural  gas  or  natural  gas  liquids.  The  term  "release"  or  "threatened  release"  when  used  with 
respect  to  Hazardous  Material  shall  include  any  actual  or  imminent  spilling,  leaking,  pumping, 
pouring,  emitting,  emptying,  discharging,  injecting,  escaping,  leaching,  dumping,  or  disposing 
in,  on,  under  or  about  the  License  Area. 

(b)  Nuisances.  Permittee  shall  not  conduct  any  activities  on  or  about  the  License 
Area  that  constitute  waste,  nuisance  or  unreasonable  annoyance  (including,  without  limitation, 
emission  of  objectionable  odors,  noises  or  lights)  to  Authority,  to  the  owners  or  occupants  of 
neighboring  property  or  to  the  public. 

(c)  Damage  Permittee  shall  not  do  anything  about  the  License  Area  that  could  cause 
damage  to  the  License  Area  or  any  Authority  property.  Authority  hereby  acknowledges  that 
construction  of  the  Permitted  Improvements  (as  defined  below)  shall  not  constitute  “damage”  to 
the  License  Area  under  this  Section  6(c). 

(d)  Parking  Parking  of  any  vehicles  on  Pier  1 is  prohibited  except  for  the  sole 
purpose  of  loading  and  unloading  of  passengers  and  equipment.  Parking  of  vehicles  shall  not 
exceed  more  than  25  (Twenty  Five)  vehicles  and  is  available  off  of  the  Pier  next  to  the  entrance 
gate.  To  the  extent  practicable,  Permittee  shall  use  its  best  efforts  to  encourage  ride-sharing,  the 
use  of  shuttle  busses  or  other  pooled-means  of  transportation  to  and  from  the  License  Area. 

(e)  Utilities  and  Services. 

(i)  Utilities.  Permittee  shall  pay  all  charges  for  the  use  of  said  electricity  and 
water  and  sewer  hook  ups  and  services. 

(ii)  Services.  Permittee  shall  make  arrangements  and  shall  pay  all  charges  for 
all  services  to  be  furnished  on,  in  or  to  the  License  Area  or  to  be  used  by  Permittee,  including 
without  limitation,  garbage  and  trash  collection,  janitorial  service  and  extermination  service  (if 
any). 

7.  Alterations  and  Improvements  Except  as  otherwise  expressly  provided  herein, 
Permittee  shall  not  construct  or  place  any  temporary  or  permanent  staictures  or  improvements  in, 
on,  under  or  about  the  License  Area,  nor  shall  Permittee  make  any  alterations  or  additions  to  any 
of  existing  staictures  or  improvements  on  the  License  Area,  unless  Permittee  first  obtains 
Authority’s  prior  written  consent,  which  Authority  may  give  or  withhold  in  its  sole  and  absolute 
discretion. 

(a)  All  alterations  and  improvements  shall  be  constructed  in  a good  and  workmanlike 
manner  and  in  compliance  with  all  applicable  building,  zoning  and  other 
applicable  laws,  and  in  compliance  with  the  terms  of  and  the  conditions  imposed 
by  any  authorization,  approval  or  permit  by  any  governmental  agency  having 
jurisdiction  over  the  License  Area,  including  but  not  limited  to  the  Bay 
Conservation  and  Development  Commission  (“BCDC”). 
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(b)  All  alterations  and  improvements  shall  be  performed  with  reasonable  dispatch, 
delays  beyond  the  reasonable  control  of  Permittee  excepted. 


(c)  All  alterations  or  improvements  to  the  License  Area  made  by  or  on  behalf  of 
Permittee  which  may  not  be  removed  without  substantial  injury  to  the  License 
Area  shall  become  part  of  the  realty,  shall  be  owned  by  the  Authority  and  shall, 
on  the  termination  of  this  Permit,  remain  on  the  License  Area  without 
compensation  to  Permittee,  unless  the  Authority  first  waives  its  right  to  the 
alterations  or  improvements  in  writing.  All  other  alterations  or  improvements  to 
the  License  Area  shall  be  the  property  of  Permittee. 

(d)  Except  as  otherwise  stated  above.  Permittee  shall  be  obligated  at  its  own  expense 
to  remove  and  relocate  or  demolish  and  remove  (as  Permittee  may  choose)  any  or 
all  alterations  or  improvements  which  Permittee  has  made  to  the  License  Area, 
including  without  limitation  all  telephone  wiring  and  equipment  installed  by 
Permittee.  Permittee  shall  repair,  at  its  own  expense,  in  good  workmanlike 
fashion  any  damage  occasioned  thereby. 

(e)  If  Permittee  constructs  any  alterations  or  improvements  to  the  License  Area 
without  Authority’s  prior  written  consent  or  without  complying  with  subsections 
7(a)  and  7(b)  above,  then,  in  addition  to  any  other  remedy  available  to  the 
Authority,  Authority  may  require  Permittee  to  remove,  at  Permittee’s  expense, 
any  or  all  such  alterations  or  improvements  and  to  repair,  at  Permittee’s  expense 
and  in  good  workmanlike  fashion,  any  damage  occasioned  thereby.  Permittee 
shall  pay  to  Authority  all  special  inspection  fees  as  set  forth  in  the  San  Francisco 
Building  Code  for  inspection  of  work  performed  without  required  permits. 

8.  Term  of  Permit  The  privilege  conferred  to  Permittee  pursuant  to  this  Permit  shall  begin 
at  6:00  a m.  on  Monday,  March  12,  2002  to  access  Pier  1 and  shall  automatically  expire  at  6:00 
p.m.  on,  Monday,  August  5,  2002  unless  extended  by  resolution  adopted  by  the  Board  of 
Directors  of  the  Authority.  Moreover,  if  the  South  Waterfront  Lease  terminates  for  any  reason 
whatsoever,  this  Permit  shall  automatically  terminate. 

9.  Compliance  with  Laws  Permittee  shall,  at  its  expense,  conduct  and  cause  to  be 
conducted  all  activities  on  the  License  Area  allowed  hereunder  in  a safe  and  reasonable  manner 
and  in  compliance  with  all  laws,  regulations,  ordinances  and  orders  of  any  governmental  or  other 
regulatory  entity  (including,  without  limitation,  the  Americans  with  Disabilities  Act)  whether 
presently  in  effect  or  subsequently  adopted  and  whether  or  not  in  the  contemplation  of  the 
parties.  Permittee  shall,  at  its  sole  expense,  procure  and  maintain  in  force  at  all  times  during  its 
use  of  the  License  Area  any  and  all  business  and  other  licenses  or  approvals  necessary  to  conduct 
the  activities  allowed  hereunder.  Permittee  understands  and  agrees  that  Authority  is  entering  into 
this  Permit  in  its  capacity  as  a property  owner  with  a proprietary  interest  in  the  License  Area  and 
not  as  a regulatory  agency  with  police  powers.  Permittee  further  understands  and  agrees  that  no 
approval  by  Authority  for  purposes  of  this  Permit  shall  be  deemed  to  constitute  approval  of  any 
federal,  state,  City  or  other  local  regulatory  authority  with  jurisdiction,  and  nothing  herein  shall 
limit  Permittee's  obligation  to  obtain  all  such  regulatory  approvals  at  Permittee's  sole  cost  or 
limit  in  any  way  Authority's  exercise  of  its  police  powers.  Without  limiting  the  foregoing,  before 
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beginning  any  work  in  the  License  Area,  Permittee  shall  obtain  any  and  all  permits,  licenses  and 
approvals  (collectively,  "approvals")  of  all  regulatory  agencies  and  other  third  parties  that  are 
required  to  commence  and  complete  the  Permitted  Improvements. 

10.  Surrender.  Upon  the  expiration  of  this  Permit,  Permittee  shall  surrender  the  License 
Area  in  the  same  condition  as  received,  free  from  hazards  and  clear  of  all  debris,  except  as 
otherwise  provided  herein.  At  such  time.  Permittee  shall  remove  all  of  its  property  from  the 
License  Area,  and  shall  repair,  at  its  cost,  any  damage  to  the  License  Area  caused  by  such 
removal.  Permittee's  obligations  under  this  Section  shall  survive  any  termination  of  this  Permit. 

11.  Security  Should  the  Permittee  determine  that  security  is  needed,  Permittee  shall  arrange 
for  the  provision  of  additional  security  for  the  License  Area,  on  terms  and  conditions  reasonably 
satisfactory  to  Authority. 

12.  Release  and  Waiver  of  Claims;  Indemnification 

12.1  Release  and  Waiver  of  Claims  Permittee,  on  behalf  of  itself  and  Permittee’s 
Agents,  covenants  and  agrees  that  the  Authority  shall  not  be  responsible  for  or  liable  to  Permittee 
for,  and,  to  the  fullest  extent  allowed  by  any  Laws,  Permittee  hereby  waives  all  rights  against  the 
Authority  and  releases  them  from,  any  and  all  claims,  demands,  losses,  liabilities,  damages,  liens, 
injuries,  penalties,  fines,  lawsuits  and  other  proceedings,  judgments  and  awards  and  costs  and 
expenses,  including,  without  limitation,  reasonable  attorneys'  and  consultants'  fees  and  costs 
(“Losses”),  including,  but  not  limited  to,  incidental  and  consequential  damages,  relating  to  any 
injury,  accident  or  death  of  any  person  or  loss  or  damage  to  any  property,  in  or  about  the  License 
Area,  during  the  term  hereof,  from  any  cause  whatsoever,  including  without  limitation,  partial  or 
complete  collapse  of  the  buildings  or  other  improvements  thereon  due  to  an  earthquake  or 
subsidence,  except  only  to  the  extent  such  Losses  are  caused  exclusively  by  the  negligence  or 
willful  misconduct  of  the  Authority  (except  as  provided  in  Section  12.1(a)  below).  Without 
limiting  the  generality  of  the  foregoing. 

(a)  Without  limiting  any  other  waiver  contained  herein,  Permittee  on  behalf  of 
itself  and  its  successors  and  assigns,  hereby  waives  its  right  to  recover  from,  and  forever 
RELEASES,  WAIVES  AND  DISCHARGES,  the  Authority  from  any  and  all  Losses,  whether 
direct  or  indirect,  known  or  unknown,  foreseen  and  unforeseen,  that  may  arise  on  account  of  or 

in  any  way  be  connected  with  the  Authority’s  decision  to  allow  Permittee  to  use  the  License 
Area,  regardless  of  whether  or  not  such  decision  is  or  may  be  determined  to  be  an  act  of  gross 
negligence  or  willful  misconduct  of  the  Authority. 

(b)  Permittee  covenants  and  agrees  never  to  file,  commence,  prosecute  or 
cause  to  be  filed,  commenced  or  prosecuted  against  the  Authority  any  claim,  action  or 
proceeding  based  upon  any  claims,  demands,  causes  of  action,  obligations,  damages,  losses, 
costs,  expenses  or  liabilities  of  any  nature  whatsoever  encompassed  by  the  waivers  and  releases 
set  forth  in  this  Section  12.1. 


(c)  In  executing  these  waivers  and  releases,  Permittee  has  not  relied  upon  any 
representation  or  statement  other  than  as  expressly  set  forth  herein. 
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(d)  Permittee  has  made  such  investigation  of  the  facts  pertaining  to  these 
waivers  and  releases  as  it  deems  necessary  and  assumes  the  risk  of  mistake  with  respect  to  such 
facts.  These  waivers  and  releases  are  intended  to  be  final  and  binding  on  Permittee  regardless  of 
any  claims  of  mistake. 

(e)  In  connection  with  the  foregoing  releases,  Permittee  acknowledges  that  it  is 
familiar  with  Section  1542  of  the  California  Civil  Code,  which  reads: 

A general  release  does  not  extend  to  claims  which  the  creditor  does 
not  know  or  suspect  to  exist  in  his  favor  at  the  time  of  executing  the 
release,  w hich  if  known  by  him  must  have  materially  affected  his 
settlement  with  the  debtor. 


12.2  Permittee  acknowledges  that  the  releases  contained  herein  includes  all  known  and 
unknown,  disclosed  and  undisclosed,  and  anticipated  and  unanticipated  claims.  Permittee 
realizes  and  acknowledges  that  it  has  agreed  upon  this  Permit  in  light  of  this  realization  and, 
being  fully  aware  of  this  situation,  it  nevertheless  intends  to  waive  the  benefit  of  Civil  Code 
Section  1542,  or  any  statute  or  other  similar  law  now  or  later  in  effect.  The  waivers  and  releases 
contained  herein  shall  survive  any  termination  of  this  Permit. 

12.3  Permittee’s  Indemnity  Permittee,  on  behalf  of  itself  and  Permittee’s  Agents, 
shall  indemnify,  protect,  defend  and  hold  harmless  forever  (‘Indemnify”)  the  Authority  from  and 
against  any  and  all  Losses,  expressly  including  but  not  limited  to,  any  Losses  arising  out  of  a 
partial  or  complete  collapse  of  any  building  located  on  the  License  Area  due  to  an  earthquake  or 
subsidence,  incurred  in  connection  with  or  arising  directly  or  indirectly,  in  whole  or  in  part,  out 
of:  (a)  any  damage  to  or  destruction  of  any  property  owned  by  or  in  the  custody  of  Permittee  or 
Permittee’s  Agents  or  Permittee’s  Invitees,  (b)  any  accident,  injury  to  or  death  of  a person, 
including,  without  limitation,  Permittee’s  Agents  and  Permittee’s  Invitees,  howsoever  or  by 
whomsoever  caused,  occurring  in,  on  or  about  the  License  Area  during  the  term  hereof  (c)  any 
default  by  Permittee  in  the  observation  or  performance  of  any  of  the  terms,  covenants  or 
conditions  of  this  Permit  to  be  observed  or  performed  on  Permittee's  part,  (d)  the  use,  occupancy, 
conduct  or  management,  or  manner  of  use,  occupancy,  conduct  or  management  by  Permittee, 
Permittee’s  Agents  or  Permittee’s  Invitees  or  any  person  or  entity  claiming  through  or  under  any 
of  them,  of  the  License  Area  or  any  Alterations;  (e)  the  condition  of  the  License  Area,  (f)  any 
construction  or  other  work  undertaken  by  Permittee  on  or  about  the  License  Area  whether  before 
or  during  the  Term  of  this  Permit,  or  (g)  any  acts,  omissions  or  negligence  of  Permittee, 
Permittee’s  Agents  or  Permittee’s  Invitees,  or  of  any  trespassers,  in,  on  or  about  the  License  Area 
during  the  term  hereof  or  any  alterations;  except  to  the  extent  that  such  Indemnity  is  void  or 
otherwise  unenforceable  under  any  applicable  Laws  in  effect  on  or  validly  retroactive  to  the  date 
of  this  Permit  and  further  except  only  to  the  extent  such  Losses  are  caused  by  the  negligence  or 
intentional  wrongful  acts  and  omissions  of  the  Authority.  Notwithstanding  the  foregoing, 
Permittee’s  obligations  to  indemnify  the  Authority  under  this  Section  12.3  shall  remain  in  Hill 
force  and  effect  regardless  of  whether  or  not  the  Authority’  decision  to  permit  the  License  Area 
to  the  Permittee,  given  the  seismic  condition  of  the  property,  is  or  may  be  determined  to  be  an  act 
of  gross  negligence  or  willful  misconduct  of  the  Authority.  The  foregoing  Indemnity  shall 
include,  without  limitation,  reasonable  fees  of  attorneys,  consultants  and  experts  and  related 
costs  and  Authority's  costs  of  investigating  any  Lossr  Permittee  specifically  acknowledges  and 
agrees  that  it  has  an  immediate  and  independent  obligation  to  defend  Authority  from  any  claim 
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which  actually  or  potentially  falls  within  this  indemnity  provision  even  if  such  allegation  is  or 
may  be  groundless,  fraudulent  or  false,  which  obligation  arises  at  the  time  such  claim  is  tendered 
to  Permittee  by  Authority  and  continues  at  all  times  thereafter.  Permittee's  obligations  under  this 
Section  shall  survive  the  expiration  or  sooner  termination  of  this  Permit.  Notwithstanding 
anything  contained  herein,  to  the  extent  such  Losses  are  not  covered  by  insurance  required  herein 
and  subject  to  this  Section  12.3,  Permittee  shall  have  no  obligation  to  repair,  restore  or 
reconstruct  the  License  Area  (or  to  pay  for  the  same)  in  the  event  the  License  Area  is  damaged  or 
destroyed  by  an  earthquake  or  subsidence  or  by  any  other  uninsured  casualty. 

13.  INSURANCE 

13. 1 Permittee's  Insurance  Permittee  shall  procure  and  maintain  throughout  the  Term 
of  this  Permit  and  pay  the  cost  thereof  the  following  insurance: 

(a)  Permittee  shall  at  all  times,  at  its  cost,  also  maintain  insurance  for  the  mutual 
benefit  of  Authority  and  Permittee  against: 

(i)  Claims  for  personal  injury  under  a policy  of  commercial  general 
liability  insurance  with  limits  not  less  than  $10,000,000  each  occurrence  Combined  Single  Limit 
for  Bodily  Injury  and  property  Damage,  including  coverages  for  Contractual  Liability,  personal 
Injury,  Liquor  Liability,  Products  and  Completed  Operations  , covering,  including  without 
limitation,  claims  for  bodily  injury  , property  damage  or  employer’s  liability  occurring  in  or  upon 
the  License  Area  arising  from  earthquakes  or  subsidence.  Such  insurance  shall  provide  coverage 
at  least  as  broad  as  provided  under  Insurance  Service  Form  Number  CG-00-01-1 1-88. 

(ii)  Worker's  compensation  insurance  with  employer's  liability 
insurance  covering  all  persons  employed  and  with  respect  to  whom  death  or  bodily  injury  claims 
could  be  asserted  against  Authority,  Permittee,  the  License  Area  or  any  other  Authority  property, 
in  an  amount  not  less  than  $1,000,000  each  accident. 

(iii)  Automobile  liability  insurance  with  limits  not  less  than  $1,000,000 
each  occurrence  combined  single  limit  for  bodily  injury  and  property  damage,  including  owned 
and  non-owned  and  hired  vehicles,  if  Permittee  uses  automobiles  in  connection  with  its  use  of 
the  License  Area.  Such  insurance  shall  provide  coverage  at  least  as  broad  as  provided  under 
Insurance  Service  Form  Number  CA-00-0 1-06-92. 

(iv)  Protection  and  Indemnity  insurance,  with  limits  not  less  than 
$1,000,000  each  occurrence,  including  coverage  for  injury  or  damage  to  other  parties  or  their 
property,  arising  from  the  operation  of  any  Vessels  under  this  Permit,  and  including  coverage  for 
illness,  injury  or  death  of  the  master  or  members  of  the  crew,  with  any  deductible  not  to  exceed 
$10,000  each  occurrence. 

(v)  Water  Pollution  Liability  insurance,  with  limits  not  less  than  One 
Million  Dollars  ($1,000,000)  each  occurrence  and  any  deductible  not  to  exceed  $5,000  each 
occurrence. 
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(vi)  Coverage  for  Jones  Act  benefits  and  U.S.  Longshore  and  Harbor 
Workers'  Act  benefits,  each  in  form  and  amount  acceptable  to  Authority. 

13.2  General  Requirements  All  insurance  provided  for  under  this  Permit  shall  be 
effected  under  valid  enforceable  policies  issued  by  insurers  of  recognized  responsibility  and 
reasonably  approved  by  Authority. 

(a)  Should  any  of  the  required  insurance  be  provided  under  a claims-made 
form,  Permittee  shall  maintain  such  coverage  continuously  throughout  the  term  hereof  and, 
without  lapse,  for  a period  of  one  (1)  year  beyond  the  expiration  or  termination  of  this  Permit,  to 
the  effect  that,  should  occurrences  during  the  Term  give  rise  to  claims  made  after  expiration  or 
termination  of  this  Permit,  such  claims  shall  be  covered  by  such  claims-made  policies. 

(b)  Should  any  of  the  required  insurance  be  provided  under  a form  of 
coverage  that  includes  a general  annual  aggregate  limit  or  provides  that  claims  investigation  or 
legal  defense  costs  be  included  in  such  general  annual  aggregate  limit,  such  general  aggregate 
limit  shall  double  the  occurrence  or  claims  limits  specified  above. 

(c)  All  liability  insurance  policies  shall  be  endorsed  to  provide  the  following: 


insured. 


(i)  Cover  Permittee  as  the  insured  and  the  Authority  as  an  additional 


(ii)  That  such  policies  are  primary  insurance  to  any  other  insurance 
available  to  the  additional  insureds,  with  respect  to  any  claims  arising  out  of  this  Permit,  and  that 
insurance  applies  separately  to  each  insured  against  whom  claim  is  made  or  suit  is  brought.  Such 
policies  shall  also  provide  for  severability  of  interests  and  that  an  act  or  omission  of  one  of  the 
named  insureds  which  would  void  or  otherwise  reduce  coverage  shall  not  reduce  or  void  the 
coverage  as  to  any  insured,  and  shall  afford  coverage  for  all  claims  based  on  acts,  omissions, 
injury  or  damage  which  occurred  or  arose  (or  the  onset  of  which  occurred  or  arose)  in  whole  or 
in  part  during  the  policy  period. 

13.3  Proof  of  Insurance  Permittee  shall  deliver  to  Authority  certificates  of  insurance 
in  form  and  with  insurers  satisfactory  to  Authority,  evidencing  the  coverage  required  hereunder, 
on  or  before  the  commencement  date  of  this  Permit,  together  with  complete  copies  of  the  policies 
promptly  upon  Authority's  request  As  to  the  insurance  required  pursuant  to  Section  13. 1(a)(1) 
above,  such  certificate  shall  state,  among  other  things,  that  such  insurance  coverage  includes  and 
shall  cover  Permittee’s  indemnity  obligations  under  Section  12.3  above.  In  the  event  Permittee 
shall  fail  to  procure  such  insurance,  or  to  deliver  such  policies  or  certificates.  Authority  may,  at 
its  option,  procure  the  same  for  the  account  of  Permittee,  and  the  cost  thereof  shall  be  paid  to 
Authority  within  five  (5)  days  after  delivery  to  Permittee  of  bills  therefor. 

13.4  No  Limitation  on  Indemnities  Permittee's  compliance  with  the  provisions  of 
this  Section  shall  in  no  way  relieve  or  decrease  Permittee's  indemnification  obligations  herein  or 
any  of  Permittee's  other  obligations  or  liabilities  under  this  Permit. 
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13.5  Lapse  of  Insurance  Authority  may  elect  in  Authority’s  sole  and  absolute 
discretion  to  terminate  this  Permit  upon  the  lapse  of  any  required  insurance  coverage  by  written 
notice  to  Permittee. 

13.6  Permittee’s  Personal  Property  Permittee  shall  be  responsible,  at  its  expense, 
for  separately  insuring  Permittee's  Personal  Property. 

13.7  Waiver  of  Subrogation  Notwithstanding  anything  to  the  contrary  contained 
herein,  to  the  extent  permitted  by  their  respective  policies  of  insurance.  Authority  and  Permittee 
each  hereby  waive  any  right  of  recovery  against  the  other  party  and  against  any  other  party 
maintaining  a policy  of  insurance  covering  the  License  Area  and  their  contents,  or  any  portion 
thereof,  for  any  loss  or  damage  maintained  by  such  other  party  with  respect  to  the  License  Area, 
or  any  portion  thereof  or  the  contents  of  the  same  or  any  operation  therein,  whether  or  not  such 
loss  is  caused  by  the  fault  or  negligence  of  such  other  party.  If  any  policy  of  insurance  relating 
to  the  License  Area  carried  by  Permittee  does  not  permit  the  foregoing  waiver  or  if  the  coverage 
under  any  such  policy  would  be  invalidated  due  to  such  waiver.  Permittee  shall  obtain,  if 
possible,  from  the  insurer  under  such  policy  a waiver  of  all  rights  of  subrogation  the  insurer 
might  have  against  Authority  or  any  other  party  maintaining  a policy  of  insurance  covering  the 
same  loss,  in  connection  with  any  claim,  loss  or  damage  covered  by  such  policy. 

14.  No  Assignment  This  Permit  is  personal  to  Permittee  and  shall  not  be  assigned, 
conveyed  or  otherwise  transferred  by  Permittee  under  any  circumstances.  Any  attempt  to  assign 
this  Permit  shall  be  void. 

15.  Parties  and  their  Agents  and  Invitees;  Approvals.  As  used  herein,  the  term  “Agents” 
when  used  with  respect  to  either  party  shall  include  the  agents,  employees,  officers  and 
contractors  of  such  party.  The  term  “Invitees”  when  used  with  respect  to  either  party  shall  mean 
any  person  entering  the  Premises  or  the  License  Area  with  Permittee’s  express  or  implied 
permission.  All  approvals,  consents  or  other  determinations  permitted  or  required  by  Authority 
hereunder  shall  be  made  by  or  through  the  Authority’s  Executive  Director  or  her  authorized 
designee. 

16.  MacBride  Principles  - Northern  Ireland  The  City  and  County  of  San  Francisco  urges 
companies  doing  business  in  Northern  Ireland  to  move  toward  resolving  employment  inequities 
and  encourages  them  to  abide  by  the  MacBride  Principles  as  expressed  in  San  Francisco 
Administrative  Code  Section  12F.1,  et  seq  The  City  and  County  of  San  Francisco  also  urges 
San  Francisco  companies  to  do  business  with  corporations  that  abide  by  the  MacBride  Principles. 
Permittee  acknowledges  that  it  has  read  and  understands  the  above  statement  of  the  City  and 
County  of  San  Francisco  concerning  doing  business  in  Northern  Ireland. 

17.  Non-Discrimination  Permittee  shall  not,  in  the  operation  and  use  of  the  License  Area, 
discriminate  against  any  person  or  group  of  persons  solely  because  of  race,  color,  creed,  national 
origin,  ancestry,  age,  sex,  sexual  orientation,  gender  identity,  disability  or  acquired  immune 
deficiency  syndrome  (AIDS)  or  AIDS  related  condition  (ARC).  The  provisions  of  Chapters  12B 
and  12C  of  the  San  Francisco  Administrative  Code,  relating  to  nondiscrimination  by  parties 
contracting  with  the  City  and  County  of  San  Francisco,  are  incorporated  herein  by  reference  and 
made  a part  hereof  as  though  fully  set  forth  herein.  Permittee  agrees  to  comply  with  all  of  the 
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provisions  of  such  Chapters  12B  and  12C  that  apply  to  parties  contracting  with  the  City  and 
County  of  San  Francisco. 

18.  Tropical  Hardwoods  and  Virgin  Redwood  The  City  and  County  of  San  Francisco 
urges  companies  not  to  import,  purchase,  obtain  or  use  for  any  purpose,  any  tropical  hardwood, 
tropical  hardwood  product,  virgin  redwood  or  virgin  redwood  wood  product. 


19.  No  Tobacco  Advertising  Permittee  acknowledges  and  agrees  that  no  advertising  of 
cigarettes  or  tobacco  products  is  allowed  on  any  real  property  owned  by  or  under  the  control  of 
the  Authority,  including  the  property  which  is  the  subject  of  this  Permit.  This  prohibition 
includes  the  placement  of  the  name  of  a company  producing,  selling  or  distributing  cigarettes  or 
tobacco  products  or  the  name  of  any  cigarette  or  tobacco  product  in  any  promotion  of  any  event 
or  product  This  prohibition  does  not  apply  to  any  advertisement  sponsored  by  a state,  local  or 
nonprofit  entity  designed  to  communicate  the  health  hazards  of  cigarettes  and  tobacco  products 
or  to  encourage  people  not  to  smoke  or  to  stop  smoking. 


20.  Maritime  Liens  By  execution  of  this  Permit,  Permittee  acknowledges  and  agrees  that 
pursuant  to  Harbors  and  Navigation  Code  Sections  491,  501,  the  Federal  Maritime  Lien  Act  (46 
U.S.C.  Sections  971-975)  and  by  the  terms  of  this  Permit,  Authority  shall  have  a lien  on  any  and 
all  vessels  berthed  at  the  License  Area  for  money  which  may  become  due  under  this  Permit.  As 
provided  in  the  foregoing  statutes,  Authority  shall  have  the  right  to  take  possession  and  control 
of  any  such  vessel  and  remove  and  store  the  vessel  for  the  purpose  of  perfecting  and  executing 
upon  Authority’s  lien  rights  in  the  vessel. 

^ 21.  General  Provisions  (a)  This  Permit  may  be  amended  or  modified  only  by  a writing 

signed  by  Authority  and  Permittee,  (b)  No  waiver  by  any  party  of  any  of  the  provisions  of  this 
Permit  shall  be  effective  unless  in  writing  and  signed  by  an  officer  or  other  authorized 
representative,  and  only  to  the  extent  expressly  provided  in  such  written  waiver,  (c)  This 
instrument  (including  the  exhibit(s)  hereto)  contains  the  entire  agreement  between  the  parties  and 
all  prior  written  or  oral  negotiations,  discussions,  understandings  and  agreements  are  merged 
herein,  (d)  The  section  and  other  headings  of  this  Permit  are  for  convenience  of  reference  only 
and  shall  be  disregarded  in  the  interpretation  of  this  Permit,  (e)  Time  is  of  the  essence,  (f)  This 
Permit  shall  be  governed  by  California  law  and  City's  Charter,  (g)  If  either  party  commences  an 
action  against  the  other  or  a dispute  arises  under  this  Permit,  the  prevailing  party  shall  be  entitled 
to  recover  from  the  other  reasonable  attorneys'  fees  and  costs.  For  purposes  hereof,  reasonable 
attorneys'  fees  of  Authority  shall  be  based  on  the  fees  regularly  charged  by  private  attorneys  in 
San  Francisco  with  comparable  experience,  (h)  If  Permittee  consists  of  more  than  one  person 
then  the  obligations  of  each  person  shall  be  joint  and  several,  (i)  Permittee  may  not  record  this 
Permit  or  any  memorandum  hereof  (j)  Subject  to  the  prohibition  against  assignments  or  other 
transfers  by  Permittee  hereunder,  this  Permit  shall  be  binding  upon  and  inure  to  the  benefit  of  the 
parties  and  their  respective  heirs,  representatives,  successors  and  assigns,  (k)  Any  sale  or 
conveyance  of  the  property  burdened  by  this  Permit  by  Authority  shall  automatically  revoke  this 
Permit. 

22.  Permit  Fees;  Liquidated  Damages  for  Failure  to  Surrender  as  Required  Immediately 
upon  entering  into  this  permit.  Permittee  shall  pay  to  TIDA  a one-time  flat  rate  of  $6,000.00  (Six 
i]  ^ Thousand  Dollars)  for  its  access  and  use  of  Pier  1 as  provided  above.  Payable  upon  execution  of 
this  Use  Permit.  If  the  term  of  this  permit  is  extended  by  resolution  of  the  Board  of  Directors  of 
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the  Authority,  Permittee  shall  pay  the  Authority  an  additional  one-time  flat  rate  equal  to  the 
% number  of  months  extended  by  the  resolution  times  $1,000. 00/month.  Such  additional  fee  shall 
be  paid  upon  the  adoption  of  the  resolution. 

23.  Late  Charee.  If  Permittee  fails  to  pay  any  Rent  within  ten  (10)  days  after  the  dates  the 
same  is  due  and  payable,  such  unpaid  amount  will  be  subject  to  a late  payment  charge  equal  to 
six  percent  (6%)  of  the  unpaid  amount  in  each  instance.  The  late  payment  charge  has  been 
agreed  upon  by  the  Authority  and  Permittee  as  a reasonable  estimate  of  the  additional 
administrative  costs  and  detriment  that  the  Authority  will  incur  as  a result  of  any  such  failure  by 
Permittee,  the  actual  costs  thereof  being  extremely  difficult  if  not  impossible  to  determine.  The 
late  payment  charge  constitutes  liquidated  damages  to  compensate  the  Authority  for  its  damages 
resulting  from  such  failure  to  pay  and  Permittee  shall  promptly  pay  such  charge  to  the  Authority 
together  with  such  unpaid  amount. 

24.  Default  Interest.  If  any  Rent  is  not  paid  within  ten  (10)  days  following  the  due  date, 
such  unpaid  amount  shall  bear  interest  from  the  due  date  until  paid  at  the  rate  of  ten  percent 
(10%)  per  annum,  provided  however  that  interest  shall  not  be  payable  on  late  charges  incurred  by 
Permittee  nor  on  any  amounts  on  which  late  charges  are  paid  by  Permittee  to  the  extent  this 
interest  would  cause  the  total  interest  to  be  in  excess  of  that  which  an  individual  is  lawfully 
permitted  to  charge.  Payment  of  interest  shall  not  excuse  or  cure  any  default  by  Permittee. 

PERMITTEE 

CALIFORNIA  ENGINEERING  CONTRACTORS/ 

• MODERN  CONTINENTAL,  INC. 

By: 

Name: 

Its: 

By: 

Name: 

Its: 

AUTHORITY 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 


Executive  Director 

APPROVED  AS  TO  FORM 

DENNIS  HERRERA 

City  Attorney 


By  _______ 

Deputy  City  Attorney 
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SOUTH  WATERFRONT  LEASE 
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EXHIBIT  B 


DESCRIPTION  OF  LICENSED  AREA 
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EXHIBIT  C 


COVER  PAGE  OF  SEISMIC  REPORT 


EXHIBIT  D 

DESCRIPTION  OF  PERMITTED  USES 


The  permittee  may  enter  and  use  Pier  1 for  the  purpose  of  loading  and  unloading 
approximately  25  passengers  onto  a Westar  Water  Taxi.  As  well  as  for  the 
purpose  of  loading  and  unloading  equipment  as  specified  in  prior  written  notice 
provided  by  Permittee. 

Parking  of  any  vehicles  on  Pier  1 is  prohibited  except  for  the  sole  purpose  of 
loading  and  unloading  of  equipment.  Parking  of  vehicles  shall  not  exceed  more 
than  25  (Twenty  Five)  vehicles  and  is  available  off  of  the  Pier  next  to  the  entrance 
gate. 

All  activities  will  take  place  (retroactively)  beginning  at  6:00  a.m.  on  Monday, 
March  12,  2002,  to  use  Pier  1 and  shall  automatically  expire  at  6:00  p.m.  on 
Monday,  August  5,  2002. 
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AGENDA  ITEM 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
City  and  County  of  San  Francisco 


Agenda  Item  No.  15 


Meeting  of  April  10,  2002 


Subject:  Request  for  Approval  of  Contract  with  Rubicon  Enterprises,  Inc.  for  landscaping  and 
grounds  maintenance  services  for  the  period  March  2002  through  February  2003  for  an  amount 
not  to  exceed  $950,000 

Contact/Phone:  Annemarie  Conroy,  Executive  Director 

Stephen  Proud,  Deputy  Executive  Director 
274-0660 

SUMMARY  OF  PROPOSED  ACTION 

Authorize  execution  of  a new  contract  with  Rubicon,  a member  organization  of  the  Treasure 
Island  Homeless  Development  Initiative,  for  landscaping  and  grounds  maintenance  services  for 
the  period  March  2002  through  February  2002,  for  an  amount  not  to  exceed  $950,000. 

DISCUSSION 

Rubicon,  a member  organization  of  the  Treasure  Island  Homeless  Development  Initiative 
(TIHDI),  is  a non-profit  agency  organized  to  provide  services  to  train  homeless  and  other 
economically  disadvantaged  persons  for  jobs.  One  of  its  programs  is  contractual  grounds 
maintenance  services.  These  are  identified  in  the  draft  Homeless  Component  of  the  Treasure 
Island  Reuse  Plan  as  one  of  the  economic  development  opportunities  available  to  assist  homeless 
and  other  economically  disadvantaged  San  Franciscans.  The  Board  of  Supervisors  has  authorized 
the  Authority  to  engage  in  sole  source  negotiations  with  TIHDI  member  organizations  for 
contracts  for  economic  development  opportunities  identified  in  the  Reuse  Plan. 

Landscaping  and  grounds  maintenance  services  are  required  to  fulfill  the  requirements  of  the 
agreement  for  caretaker  services  between  the  Authority  and  the  Navy,  as  well  as  to  promote 
public  health  and  safety  on  former  naval  station  Treasure  Island.  The  TI  Project  staff  have 
divided  Treasure  and  Yerba  Buena  Islands  into  landscaping  parcels  and  have  established  three 
levels  of  landscaping  services.  Maps  of  the  parcels  are  Exhibits  1 and  2 to  the  attached  contract, 
and  a detailed  outline  of  each  of  the  levels  of  service  is  provided  in  Appendix  A,  “Services  to  be 
provided  by  contractor”.  Rubicon  will  follow  the  requirements  of  the  City  and  County  of  San 
Francisco’s  Integrated  Pest  Management  Program  in  carrying  out  its  activities.  The  total  amount 
of  the  proposed  contract  is  $950,000,  with  monthly  payments  of  $54,958.  Approximately 
$290,501  of  the  total  Rubicon  contract  amount  is  included  to  fund  additional  landscape  and 
ground  maintenance  services  and  playground  clean-up  and  rehabilitation  as  requested  by  the 
written  authorization  of  designated  staff. 

RECOMMENDATION 

Staff  recommends  approval  of  the  contract  with  Rubicon. 


♦ 
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[Continuation  of  a Contract  for  Landscaping  and  Grounds  Maintenance  Services] 

RESOLUTION  AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  EXECUTE  A 
CONTRACT  WITH  RUBICON  ENTERPRISES,  INC.,  A MEMBER  ORGANIZATION  OF 
THE  TREASURE  ISLAND  HOMELESS  DEVELOPMENT  INITIATIVE  AND  A 
CALIFORNIA  PUBLIC  BENEFIT  CORPORATION,  FOR  AN  AMOUNT  NOT  TO  EXCEED 
$950,000  TO  PROVIDE  LANDSCAPING  AND  GROUNDS  MAINTENANCE  SERVICES  FOR 
THE  PERIOD  MARCH  2002  THROUGH  FEBRUARY  2003. 

WHEREAS,  Naval  Station  Treasure  Island  is  a military  base  located  on  Treasure  Island  and  Yerba 
Buena  Island  (together,  the  "Base"),  which  is  currently  owned  by  the  United  States  of  America  (“the 
Federal  Government”);  and, 

WHEREAS,  Treasure  Island  was  selected  for  closure  and  disposition  by  the  Base  Realignment  and 
Closure  Commission  in  1993,  acting  under  Public  Law  101-510,  and  its  subsequent  amendments;  and, 

WHEREAS,  In  1995,  the  General  Services  Administration  and  the  Bureau  of  Land  Management 
determined  that  Yerba  Buena  Island  was  surplus  to  the  Federal  Government’s  needs  and  could  be 
transferred  to  the  administrative  jurisdiction  of  the  Department  of  Defense  under  the  Base  Closure  and 
Realignment  Act  of  1990  and  disposed  of  together  with  Treasure  Island;  and, 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  passed  Resolution  No.  380-97,  authorizing  the 
Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit  corporation  known  as  the 
Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a single  entity  focused  on  the 
planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and  conversion  of  the  Base  for  the  public 
interest,  convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City  and  County  of  San 
Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section  33492.5  of 
the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the  Statutes  of  1968 
(the  “Act”),  the  California  Legislature  (I)  designated  the  Authority  as  a redevelopment  agency  under 
California  redevelopment  law  with  authority  over  the  Base  upon  approval  of  the  City’s  Board  of 
Supervisors,  and  (ii)  with  respect  to  those  portions  of  the  Base  which  are  subject  to  Tidelands  Trust, 
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vested  in  the  Authority  the  Authority  to  administer  the  public  trust  for  commerce,  navigation  and 
fisheries  as  to  such  property;  and 

WHEREAS,  The  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a redevelopment 
agency  for  Treasure  Island  in  1997;  and, 

WHEREAS,  the  City  and  County  of  San  Francisco  negotiated  a proposed  Base  Closure  Homeless 
Assistance  Agreement  and  Option  to  Lease  Real  Property  with  the  Treasure  Island  Homeless 
Development  Initiative,  a California  nonprofit  corporation  organized  to  utilize  the  resources  of  former 
naval  base  Treasure  Island  available  to  help  fill  gaps  in  the  continuum  of  care  for  homeless  persons  and 
families,  pursuant  to  the  Base  Closure  Community  Redevelopment  and  Homeless  Assistance  Act  of 
1994; and, 

WHEREAS,  the  Authority  wishes  to  support  the  Treasure  Island  Homeless  Development  Initiative 
pursuant  to  the  Base  Closure  Community  Redevelopment  and  Homeless  Assistance  Act  of  1994;  and 

WHEREAS,  the  Contractor  represents  and  warrants  that  it  is  qualified  to  perform  the  landscaping  and 
grounds  maintenance  services  required  by  the  Authority  as  set  forth  under  this  Contract;  and 

WHEREAS,  the  Authority  has  negotiated  with  the  Contractor  to  reach  an  agreement  on  the  scope  of 
work,  and  budget  for  the  services  shown  in  Appendix  A;  Now,  therefore  be  it 

RESOLVED,  That  the  Authority  hereby  authorizes  the  Executive  Director  of  the  Project  to  execute  a 
contract  with  Rubicon  Enterprises,  Inc.,  a California  public  benefit  corporation,  for  an  amount  not  to 
exceed  $950,000  to  provide  landscaping  and  grounds  maintenance  sendees  for  former  naval  base 
Treasure  Island. 

CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island  Development 
Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the  above  Resolution  was  duly 
adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a properly  noticed  meeting  on  April 
10,  2002. 


William  Fazande,  Secretary 
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City  and  County  of  San  Francisco 
TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
Treasure  Island  Building  1,  410  Palm  Avenue 
San  Francisco,  California  94130 


Agreement  between  the  Treasure  Island  Development  Authority  and 

RUBICON  ENTERPRISES,  INC. 


This  Agreement  is  made  this  first  day  of  March  2002,  in  the  City  and  County  of  San  Francisco, 
State  of  California,  by  and  between  Rubicon  Enterprises,  Inc.,  a California  nonprofit  corporation 
and  a member  organization  of  the  Treasure  Island  Homeless  Development  Initiative,  hereinafter 
referred  to  as  “Contractor,”  and  the  Treasure  Island  Development  Authority,  a municipal 
corporation,  hereinafter  referred  to  as  “Authority,”  acting  by  and  through  its  Executive  Director, 
hereinafter  referred  to  as  "Executive  Director." 

Recitals 

WHEREAS,  Naval  Station  Treasure  Island  is  a military  base  located  on  Treasure  Island  and 
Yerba  Buena  Island  (together,  the  "Base"),  which  is  currently  owned  by  the  United  States  of 
America  (“the  Federal  Government”);  and, 

WHEREAS,  Treasure  Island  was  selected  for  closure  and  disposition  by  the  Base  Realignment 
and  Closure  Commission  in  1993,  acting  under  Public  Law  101-510,  and  its  subsequent 
amendments;  and, 

WHEREAS,  In  1995,  the  General  Services  Administration  and  the  Bureau  of  Land  Management 
determined  that  Yerba  Buena  Island  was  surplus  to  the  Federal  Government’s  needs  and  could  be 
transferred  to  the  administrative  jurisdiction  of  the  Department  of  Defense  under  the  Base 
Closure  and  Realignment  Act  of  1990  and  disposed  of  together  with  Treasure  Island;  and, 

WHEREAS,  On  May  2,  1997,  the  City’s  Board  of  Supervisors  passed  Resolution  No.  380-97, 
authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit 
corporation  known  as  the  Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a 
single  entity  focused  on  the  planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and 
conversion  of  the  Base  for  the  public  interest,  convenience,  welfare  and  common  benefit  of  the 
inhabitants  of  the  City  and  County  of  San  Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section 
33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the 
Statutes  of  1968  (the  “Act”),  the  California  Legislature  (I)  designated  the  Authority  as  a 
redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base  upon 
approval  of  the  City’s  Board  of  Supervisors,  and  (ii)  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  Tidelands  Trust,  vested  in  the  Authority  the  authority  to  administer  the 
public  trust  for  commerce,  navigation  and  fisherie's  as  to-such  property;  and 
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WHEREAS,  The  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a 
redevelopment  agency  for  Treasure  Island  in  1997;  and, 

WHEREAS,  It  is  necessary  to  provide  grounds  maintenance  services  to  fulfill  the  requirements 
of  the  Authority’s  contract  with  the  United  States  Navy  for  caretaker  services  on  former  naval 
base  Treasure  Island,  and  to  promote  public  health  and  safety  on  Treasure  Island  and 

WHEREAS,  the  Authority  wishes  to  support  the  Homeless  Assistance  Component  of  the 
Treasure  Island  Reuse  Plan;  and 

WHEREAS,  the  Contractor  is  a member  of  the  Treasure  Island  Homeless  Development 
Initiative;  and 

WHEREAS,  the  Contractor  represents  and  warrants  that  it  is  qualified  to  perform  the  grounds 
maintenance  services  required  by  the  Authority  as  set  forth  in  this  Agreement;  and 

WHEREAS,  the  Authority  has  negotiated  with  the  Contractor  to  reach  agreement  on  the  scope  of 
work,  and  budget  for  janitorial  services  shown  in  Appendix  A;  and 

WHEREAS,  approval  for  said  Agreement  was  obtained  from  the  Board  of  Supervisors  by 
Resolution  No.  672-96  dated  July  1,  1997; 

Now,  THEREFORE,  the  parties  agree  as  follows: 

1 . Certification  of  Funds;  Budget  and  Fiscal  Provisions;  Termination  in  the  Event  of 
Non-Appropriation 

This  Agreement  is  subject  to  the  budget  and  fiscal  provisions  of  the  Charter  of  the  City  and 
County  of  San  Francisco  (“City”).  Charges  will  accrue  only  after  prior  written  authorization 
certified  by  the  City’s  Controller  (“Controller”),  and  the  amount  of  Authority's  obligation 
hereunder  shall  not  at  any  time  exceed  the  amount  certified  for  the  purpose  and  period  stated  in 
such  advance  authorization. 

This  Agreement  will  terminate  without  penalty,  liability  or  expense  of  any  kind  to 
Authority  and/or  City  at  the  end  of  any  fiscal  year  if  funds  are  not  appropriated  for  the  next 
succeeding  fiscal  year.  If  funds  are  appropriated  for  a portion  of  the  fiscal  year,  this  Agreement 
will  terminate,  without  penalty,  liability  or  expense  of  any  kind  at  the  end  of  the  term  for  which 
funds  are  appropriated. 

The  Authority  and/or  City  have  no  obligation  to  make  appropriations  for  this  Agreement  in 
lieu  of  appropriations  for  new  or  other  agreements.  Authority  and/or  City  budget  decisions  are 
subject  to  the  discretion  of  the  Mayor  and  the  Board  of  Supervisors.  Contractor’s  assumption  of 
risk  of  possible  non-appropriation  is  part  of  the  consideration  for  this  Agreement. 

THIS  SECTION  CONTROLS  AGAINST  ANY  AND  ALL  OTHER  PROVISIONS  OF 
THIS  AGREEMENT. 
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2.  Term  of  the  Agreement 

Subject  to  Section  1,  the  term  of  this  Agreement  shall  be  from  March  1,  2002  to  February 
28,  2003. 

3.  Effective  Date  of  Agreement 

This  Agreement  shall  become  effective  when  the  Controller  has  certified  to  the  availability 
of  funds  and  Contractor  has  been  notified  in  writing. 

4.  Services  Contractor  Agrees  to  Perform 

The  Contractor  agrees  to  perform  the  services  provided  for  in  Appendix  A,  “Description  of 
Services,”  attached  hereto  and  incorporated  by  reference  as  though  fully  set  forth  herein. 

5.  Compensation 

Compensation  shall  be  made  in  monthly  payments  on  or  before  the  last  day  of  each  month 
for  work,  as  set  forth  in  Section  4 of  this  Agreement,  that  the  Executive  Director,  in  her  sole 
discretion,  concludes  has  been  performed  as  of  the  last  day  of  the  immediately  preceding  month. 
In  no  event  shall  the  amount  of  this  Agreement  exceed  nine  hundred  fifty  thousand  dollars 
($950,000).  The  breakdown  of  costs  associated  with  this  Agreement  appears  in  Appendix  B, 
“Calculation  of  Charges,”  attached  hereto  and  incorporated  by  reference  as  though  fully  set  forth 
herein. 

No  charges  shall  be  incurred  under  this  Agreement  nor  shall  any  payments  become  due  to 
Contractor  until  reports,  services,  or  both,  required  under  this  Agreement  are  received  from 
Contractor  and  approved  by  the  Authority  as  being  in  accordance  with  this  Agreement. 
Authority  and/or  City  may  withhold  payment  to  Contractor  in  any  instance  in  which  Contractor 
has  failed  or  refused  to  satisfy  any  material  obligation  provided  for  under  this  Agreement. 

In  no  event  shall  Authority  and/or  City  be  liable  for  interest  or  late  charges  for  any  late 
payments. 

6.  Guaranteed  Maximum  Costs 

(a)  The  Authority  and/or  City's  obligation  hereunder  shall  not  at  any  time  exceed  the 
amount  certified  by  the  Controller  for  the  purpose  and  period  stated  in  such  certification. 

(b)  Except  as  may  be  provided  by  laws  governing  emergency  procedures,  officers  and 
employees  of  the  Authority  and/or  City  are  not  authorized  to  request,  and  the  Authority  and/or  City 
is  not  required  to  reimburse  the  Contractor  for  Commodities  or  Services  beyond  the  agreed  upon 
contract  scope  unless  the  changed  scope  is  authorized  by  amendment  and  approved  as  required  by 
law. 


(c)  Officers  and  employees  of  the  Authority  and/or  City  are  not  authorized  to  offer  or 
promise,  nor  is  the  Authority  and/or  City  required  to  honor,  any  offered  or  promised  additional 
finding  in  excess  of  the  maximum  amount  of  funding  for  which  the  contract  is  certified  without 
certification  of  the  additional  amount  by  the  Controller. 
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(d)  The  Controller  is  not  authorized  to  make  payments  on  any  contract  for  which  funds 
have  not  been  certified  as  available  in  the  budget  or  by  supplemental  appropriation. 

7.  Payment;  Invoice  Format 

Invoices  furnished  by  Contractor  under  this  Agreement  must  be  in  a form  acceptable  to  the 
Authority.  All  amounts  paid  by  Authority  and/or  City  to  Contractor  shall  be  subject  to  audit  by 
Authority  and/or  City. 

Payment  shall  be  made  by  Authority  and/or  City  to  Contractor  at  the  address  specified  in 
the  section  entitled  “Notices  to  the  Parties.” 

8.  Submitting  False  Claims;  Monetary  Penalties 

Pursuant  to  San  Francisco  Administrative  Code  §21.35,  any  contractor,  subcontractor  or 
consultant  who  submits  a false  claim  shall  be  liable  to  the  Authority  and/or  City  for  three  times 
the  amount  of  damages  which  the  Authority  and/or  City  sustains  because  of  the  false  claim.  A 
contractor,  subcontractor  or  consultant  who  submits  a false  claim  shall  also  be  liable  to  the 
Authority  and/or  City  for  the  costs,  including  attorneys’  fees,  of  a civil  action  brought  to  recover 
any  of  those  penalties  or  damages,  and  may  be  liable  to  the  Authority  and/or  City  for  a civil 
penalty  of  up  to  510,000  for  each  false  claim.  A contractor,  subcontractor  or  consultant  will  be 
deemed  to  have  submitted  a false  claim  to  the  Authority  and/or  City  if  the  contractor, 
subcontractor  or  consultant:  (a)  knowingly  presents  or  causes  to  be  presented  to  an  officer  or 
employee  of  the  Authority  and/or  City  a false  claim  or  request  for  payment  or  approval;  (b) 
knowingly  makes,  uses,  or  causes  to  be  made  or  used  a false  record  or  statement  to  get  a false 
claim  paid  or  approved  by  the  Authority  and/or  City;  (c)  conspires  to  defraud  the  Authority 
and  or  City  by  getting  a false  claim  allowed  or  paid  by  the  Authority  and/or  City;  (d)  knowingly 
makes,  uses,  or  causes  to  be  made  or  used  a false  record  or  statement  to  conceal,  avoid,  or 
decrease  an  obligation  to  pay  or  transmit  money  or  property  to  the  Authority  and/or  City;  or  (e) 
is  a beneficiary  of  an  inadvertent  submission  of  a false  claim  to  the  Authority  and/or  City, 
subsequently  discovers  the  falsity  of  the  claim,  and  fails  to  disclose  the  false  claim  to  the 
Authority  and/or  City  within  a reasonable  time  after  discovery  of  the  false  claim. 

9.  Disallowance 

If  Contractor  claims  or  receives  payment  from  Authority  and/or  City  for  a service, 
reimbursement  for  which  is  later  disallowed  by  the  State  of  California  or  United  States 
Government,  Contractor  shall  promptly  refund  the  disallowed  amount  to  Authority  and/or  City 
upon  Authority  and/or  City’s  request.  At  its  option,  Authority  and/or  City  may  offset  the  amount 
disallowed  from  any  payment  due  or  to  become  due  to  Contractor  under  this  Agreement  or  any 
other  Agreement. 

By  executing  this  Agreement,  Contractor  certifies  that  Contractor  is  not  suspended, 
debarred  or  otherwise  excluded  from  participation  in  federal  assistance  programs.  Contractor 
acknowledges  that  this  certification  of  eligibility  to  receive  federal  funds  is  a material  terms  of 
the  Agreement. 
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10.  Taxes 


a.  Payment  of  any  taxes,  including  possessory  interest  taxes  and  California  sales  and  use 
taxes,  levied  upon  or  as  a result  of  this  Agreement,  or  the  services  delivered  pursuant  hereto, 
shall  be  the  obligation  of  Contractor. 

b.  Contractor  recognizes  and  understands  that  this  Agreement  may  create  a “possessory 
interest”  for  property  tax  purposes.  Generally,  such  a possessory  interest  is  not  created  unless  the 
Agreement  entitles  the  Contractor  to  possession,  occupancy,  or  use  of  Authority  and/or  City 
property  for  private  gain.  If  such  a possessory  interest  is  created,  then  the  following  shall  apply: 

(1)  Contractor,  on  behalf  of  itself  and  any  permitted  successors  and  assigns, 
recognizes  and  understands  that  Contractor,  and  any  permitted  successors  and 
assigns,  may  be  subject  to  real  property  tax  assessments  on  the  possessory 
interest; 

(2)  Contractor,  on  behalf  of  itself  and  any  permitted  successors  and  assigns, 
recognizes  and  understands  that  the  creation,  extension,  renewal,  or  assignment 
of  this  Agreement  may  result  in  a “change  in  ownership”  for  purposes  of  real 
property  taxes,  and  therefore  may  result  in  a revaluation  of  any  possessory 
interest  created  by  this  Agreement.  Contractor  accordingly  agrees  on  behalf  of 
itself  and  its  permitted  successors  and  assigns  to  report  on  behalf  of  the 
Authority  and/or  City  to  the  County  Assessor  the  information  required  by 
Revenue  and  Taxation  Code  section  480.5,  as  amended  from  time  to  time,  and 
any  successor  provision. 

(3)  Contractor,  on  behalf  of  itself  and  any  permitted  successors  and  assigns, 
recognizes  and  understands  that  other  events  also  may  cause  a change  of 
ownership  of  the  possessory  interest  and  result  in  the  revaluation  of  the 
possessory  interest,  (see,  e.g.,  Rev.  & Tax.  Code  section  64,  as  amended  from 
time  to  time).  Contractor  accordingly  agrees  on  behalf  of  itself  and  its  permitted 
successors  and  assigns  to  report  any  change  in  ownership  to  the  County 
Assessor,  the  State  Board  of  Equalization  or  other  public  agency  as  required  by 
law. 

(4)  Contractor  further  agrees  to  provide  such  other  information  as  may  be  requested 
by  the  Authority  and/or  City  to  enable  the  Authority  and/or  City  to  comply  with 
any  reporting  requirements  for  possessory  interests  that  are  imposed  by 
applicable  law. 

11.  Payment  Does  Not  Imply  Acceptance  of  Work 

The  granting  of  any  payment  by  Authority  and/or  City,  or  the  receipt  thereof  by  Contractor, 
shall  in  no  way  lessen  the  liability  of  Contractor  to  replace  unsatisfactory  work,  equipment,  or 
materials,  although  the  unsatisfactory  character  of  such  work,  equipment  or  materials  may  not 
have  been  apparent  or  detected  at  the  time  such  payment  was  made.  Materials,  equipment, 
components,  or  workmanship  that  do  not  conform  to  the  requirements  of  this  Agreement  may  be 
rejected  by  Authority  and/or  City  and  in  such  case  must  be  replaced  by  Contractor  without  delay. 
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12.  Qualified  Personnel 

Work  under  this  Agreement  shall  be  performed  only  by  competent  personnel  under  the 
supervision  of  and  in  the  employment  of  Contractor.  Contractor  will  comply  with  Authority 
and/or  City’s  reasonable  requests  regarding  assignment  of  personnel,  but  all  personnel,  including 
those  assigned  at  Authority  and/or  City’s  request,  must  be  supervised  by  Contractor.  Contractor 
shall  commit  adequate  resources  to  complete  the  project  within  the  project  schedule  specified  in 
this  Agreement. 

13.  Responsibility  for  Equipment 

Authority  and/or  City  shall  not  be  responsible  for  any  damage  to  persons  or  property  as  a 
result  of  the  use,  misuse  or  failure  of  any  equipment  used  by  Contractor,  or  by  any  of  its 
employees,  even  though  such  equipment  be  furnished,  rented  or  loaned  to  Contractor  by 
Authority  and/or  City. 

14.  Independent  Contractor;  Payment  of  Taxes  and  Other  Expenses 

a.  Independent  Contractor:  Contractor  or  any  agent  or  employee  of  Contractor  shall 
be  deemed  at  all  times  to  be  an  independent  contractor  and  is  wholly  responsible  for  the  manner 
in  which  it  performs  the  services  and  work  requested  by  Authority  and/or  City  under  this 
Agreement.  Contractor  or  any  agent  or  employee  of  Contractor  is  liable  for  the  acts  and 
omissions  of  itself,  its  employees  and  its  agents.  Nothing  in  this  Agreement  shall  be  construed  as 
creating  an  employment  or  agency  relationship  between  Authority  and/or  City  and  Contractor  or 
any  agent  or  employee  of  Contractor. 

Any  terms  in  this  Agreement  referring  to  direction  from  Authority  and/or  City  shall  be 
construed  as  providing  for  direction  as  to  policy  and  the  result  of  Contractor’s  work  only,  and  not 
as  to  the  means  by  which  such  a result  is  obtained.  Authority  and/or  City  does  not  retain  the  right 
to  control  the  means  or  the  method  by  which  Contractor  performs  work  under  this  Agreement. 

b.  Payment  of  Taxes  and  Other  Expenses:  Should  Authority  and/or  City,  in  its 
discretion,  or  a relevant  taxing  authority  such  as  the  Internal  Revenue  Service  or  the  State 
Employment  Development  Division,  or  both,  determine  that  Contractor  is  an  employee  for 
purposes  of  collection  of  any  employment  taxes,  the  amounts  payable  under  this  Agreement  shall 
be  reduced  by  amounts  equal  to  both  the  employee  and  employer  portions  of  the  tax  due  (and 
offsetting  any  credits  for  amounts  already  paid  by  Contractor  which  can  be  applied  against  this 
liability).  Authority  and/or  City  shall  then  forward  those  amounts  to  the  relevant  taxing  authority. 

Should  a relevant  taxing  authority  determine  a liability  for  past  services  performed  by 
Contractor  for  Authority  and/or  City,  upon  notification  of  such  fact  by  Authority  and/or  City, 
Contractor  shall  promptly  remit  such  amount  due  or  arrange  with  Authority  and/or  City  to  have 
the  amount  due  withheld  from  future  payments  to  Contractor  under  this  Agreement  (again, 
offsetting  any  amounts  already  paid  by  Contractor  which  can  be  applied  as  a credit  against  such 
liability). 

A determination  of  employment  status  pursuant  to  the  preceding  two  paragraphs  shall  be 
solely  for  the  purposes  of  the  particular  tax  in  question,  and  for  all  other  purposes  of  this 
Agreement,  Contractor  shall  not  be  considered  an  employee  of  Authority  and/or  City. 
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Notwithstanding  the  foregoing,  should  any  court,  arbitrator,  or  administrative  authority 
determine  that  Contractor  is  an  employee  for  any  other  purpose,  then  Contractor  agrees  to  a 
reduction  in  Authority  and/or  City’s  financial  liability  so  that  Authority  and/or  City’s  total 
expenses  under  this  Agreement  are  not  greater  than  they  would  have  been  had  the  court, 
arbitrator,  or  administrative  authority  determined  that  Contractor  was  not  an  employee. 

15.  Insurance 

a.  Without  in  any  way  limiting  Contractor’s  liability  pursuant  to  the  “Indemnification” 
section  of  this  Agreement,  Contractor  must  maintain  in  force,  during  the  full  term  of  the 
Agreement,  insurance  in  the  following  amounts  and  coverages: 

(1)  Workers’  Compensation,  in  statutory  amounts,  with  Employers’  Liability  Limits 
not  less  than  $1,000,000  each  accident;  and 

(2)  Commercial  General  Liability  Insurance  with  limits  not  less  than  $1,000,000 
each  occurrence  Combined  Single  Limit  for  Bodily  Injury  and  Property 
Damage,  including  Contractual  Liability,  Personal  Injury,  Products  and 
Completed  Operations;  and 

(3)  Commercial  Automobile  Liability  Insurance  with  limits  not  less  than 
$1,000,000  each  occurrence  Combined  Single  Limit  for  Bodily  Injury  and 
Property  Damage,  including  Owned,  Non-Owned  and  Hired  auto  coverage,  as 
applicable. 

b.  Commercial  General  Liability  and  Business  Automobile  Liability  Insurance  policies 
must  provide  the  following: 

(1)  Name  as  Additional  Insured  the  Authority  and  the  City  and  County  of  San 
Francisco,  their  Officers,  Agents,  and  Employees. 

(2)  That  such  policies  are  primary  insurance  to  any  other  insurance  available  to  the 
Additional  Insureds,  with  respect  to  any  claims  arising  out  of  this  Agreement, 
and  that  insurance  applies  separately  to  each  insured  against  whom  claim  is 
made  or  suit  is  brought. 

c.  All  policies  shall  provide  thirty  days’  advance  written  notice  to  Authority  and/or  City 
of  cancellation  mailed  to  the  following  address: 

Treasure  Island  Development  Authority 

Treasure  Island  Building  One 

410  Palm  Avenue 

San  Francisco,  CA  94130 

d.  Should  any  of  the  required  insurance  be  provided  under  a claims-made  form. 
Contractor  shall  maintain  such  coverage  continuously  throughout  the  term  of  this  Agreement 
and,  without  lapse,  for  a period  of  three  years  beyond  the  expiration  of  this  Agreement,  to  the 
effect  that,  should  occurrences  during  the  contract  term  give  rise  to  claims  made  after  expiration 
of  the  Agreement,  such  claims  shall  be  covered  by  such  claims-made  policies. 
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e.  Should  any  of  the  required  insurance  be  provided  under  a form  of  coverage  that 
includes  a general  annual  aggregate  limit  or  provides  that  claims  investigation  or  legal  defense 
costs  be  included  in  such  general  annual  aggregate  limit,  such  general  annual  aggregate  limit 
shall  be  double  the  occurrence  or  claims  limits  specified  above. 

f.  Should  any  required  insurance  lapse  during  the  term  of  this  Agreement,  requests  for 
payments  originating  after  such  lapse  shall  not  be  processed  until  the  Authority  and/or  City 
receives  satisfactory  evidence  of  reinstated  coverage  as  required  by  this  Agreement,  effective  as 
of  the  lapse  date.  If  insurance  is  not  reinstated,  the  Authority  and/or  City  may,  at  its  sole  option, 
terminate  this  Agreement  effective  on  the  date  of  such  lapse  of  insurance. 

g.  Before  commencing  any  operations  under  this  Agreement,  Contractor  must  furnish  to 
Authority  and/or  City  certificates  of  insurance,  and  additional  insured  policy  endorsements,  in 
form  and  with  insurers  satisfactory  to  Authority  and/or  City,  evidencing  all  coverages  set  forth 
above,  and  shall  furnish  complete  copies  of  policies  promptly  upon  Authority  and/or  City 
request. 

h.  Approval  of  the  insurance  by  Authority  and/or  City  shall  not  relieve  or  decrease  the 
liability  of  Contractor  hereunder. 

16.  Indemnification 

Contractor  shall  indemnify  and  save  harmless  Authority  and/or  City  and  its  officers,  agents 
and  employees  from,  and,  if  requested,  shall  defend  them  against  any  and  all  loss,  damage, 
injury,  liability,  and  claims  thereof  for  injury  to  or  death  of  a person,  including  employees  of 
Contractor  or  loss  of  or  damage  to  property,  resulting  directly  or  indirectly  from  Contractor’s 
performance  of  this  Agreement,  including,  but  not  limited  to,  the  use  of  Contractor’s  facilities  or 
equipment  provided  by  Authority  and/or  City  or  others,  regardless  of  the  negligence  of,  and 
regardless  of  whether  liability  without  fault  is  imposed  or  sought  to  be  imposed  on  Authority 
and/or  City,  except  to  the  extent  that  such  indemnity  is  void  or  otherwise  unenforceable  under 
applicable  law  in  effect  on  or  validly  retroactive  to  the  date  of  this  Agreement,  and  except  where 
such  loss,  damage,  injury,  liability  or  claim  is  the  result  of  the  active  negligence  or  willful 
misconduct  of  Authority  and/or  City  and  is  not  contributed  to  by  any  act  of,  or  by  any  omission 
to  perform  some  duty  imposed  by  law  or  agreement  on  Contractor,  its  subcontractors  or  either’s 
agent  or  employee. 

In  addition  to  Contractor’s  obligation  to  indemnify  Authority  and/or  City,  Contractor 
specifically  acknowledges  and  agrees  that  it  has  an  immediate  and  independent  obligation  to 
defend  Authority  and/or  City  from  any  claim  which  actually  or  potentially  falls  within  this 
indemnification  provision,  even  if  the  allegations  are  or  may  be  groundless,  false  or  fraudulent, 
which  obligation  arises  at  the  time  such  claim  is  tendered  to  Contractor  by  Authority  and/or  City 
and  continues  at  all  times  thereafter. 

Contractor  shall  indemnify  and  hold  Authority  and/or  City  harmless  from  all  loss  and 
liability,  including  attorneys’  fees,  court  costs  and  all  other  litigation  expenses  for  any 
infringement  of  the  patent  rights,  copyright,  trade  secret  or  any  other  proprietary  right  or 
trademark,  and  all  other  intellectual  property  claims  of  any  person  or  persons  in  consequence  of 
the  use  by  Authority  and/or  City,  or  any  of  its  officefs  or  agents,  of  articles  or  services  to  be 
supplied  in  the  performance  of  this  Agreement. 
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17.  Incidental  and  Consequential  Damages 


Contractor  shall  be  responsible  for  incidental  and  consequential  damages  resulting  in  whole 
or  in  part  from  Contractor’s  acts  or  omissions.  Nothing  in  this  Agreement  shall  constitute  a 
waiver  or  limitation  of  any  rights  which  Authority  and/or  City  may  have  under  applicable  law. 

18.  Liability  of  Authority  and/or  City 

AUTHORITY  AND/OR  CITY’S  PAYMENT  OBLIGATIONS  UNDER  THIS 
AGREEMENT  SHALL  BE  LIMITED  TO  THE  PAYMENT  OF  THE  COMPENSATION 
PROVIDED  FOR  IN  SECTION  5 OF  THIS  AGREEMENT.  NOTWITHSTANDING  ANY 
OTHER  PROVISION  OF  THIS  AGREEMENT,  IN  NO  EVENT  SHALL  AUTHORITY 
AND/OR  CITY  BE  LIABLE,  REGARDLESS  OF  WHETHER  ANY  CLAIM  IS  BASED  ON 
CONTRACT  OR  TORT,  FOR  ANY  SPECIAL,  CONSEQUENTIAL,  INDIRECT  OR 
INCIDENTAL  DAMAGES,  INCLUDING,  BUT  NOT  LIMITED  TO,  LOST  PROFITS, 
ARISING  OUT  OF  OR  IN  CONNECTION  WITH  THIS  AGREEMENT  OR  THE  SERVICES 
PERFORMED  IN  CONNECTION  WITH  THIS  AGREEMENT. 

19.  Left  blank  by  agreement  of  the  parties 

20.  Default;  Remedies 

a.  Each  of  the  following  shall  constitute  an  event  of  default  (“Event  of  Default”)  under 
this  Agreement: 

(1)  Contractor  fails  or  refuses  to  perform  or  observe  any  term,  covenant  or 
condition  contained  in  any  of  the  following  Sections  of  this  Agreement:  8,  10, 
15,24,30,37,  or  49. 

(2)  Contractor  fails  or  refuses  to  perform  or  observe  any  other  term,  covenant  or 
condition  contained  in  this  Agreement,  and  such  default  continues  for  a period 
of  ten  days  after  written  notice  thereof  from  Authority  and/or  City  to  Contractor. 

(3)  Contractor  (A)  is  generally  not  paying  its  debts  as  they  become  due,  (B)  files,  or 
consents  by  answer  or  otherwise  to  the  filing  against  it  of,  a petition  for  relief  or 
reorganization  or  arrangement  or  any  other  petition  in  bankruptcy  or  for 
liquidation  or  to  take  advantage  of  any  bankruptcy,  insolvency  or  other  debtors' 
relief  law  of  any  jurisdiction,  (C)  makes  an  assignment  for  the  benefit  of  its 
creditors,  (D)  consents  to  the  appointment  of  a custodian,  receiver,  trustee  or 
other  officer  with  similar  powers  of  Contractor  or  of  any  substantial  part  of 
Contractor's  property  or  (E)  takes  action  for  the  purpose  of  any  of  the  foregoing. 

(4)  A court  or  government  authority  enters  an  order  (A)  appointing  a custodian, 
receiver,  trustee  or  other  officer  with  similar  powers  with  respect  to  Contractor 
or  with  respect  to  any  substantial  part  of  Contractor's  property,  (B)  constituting 
an  order  for  relief  or  approving  a petition  for  relief  or  reorganization  or 
arrangement  or  any  other  petition  in  bankruptcy  or  for  liquidation  or  to  take 
advantage  of  any  bankruptcy,  insolvency  or  other  debtors'  relief  law  of  any 
jurisdiction  or  (C)  ordering  the  dissolution,  winding-up  or  liquidation  of 
Contractor. 
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b.  On  and  after  any  Event  of  Default,  Authority  and/or  City  shall  have  the  right  to 
exercise  its  legal  and  equitable  remedies,  including,  without  limitation,  the  right  to  terminate  this 
Agreement  or  to  seek  specific  performance  of  all  or  any  part  of  this  Agreement.  In  addition, 
Authority  and/or  City  shall  have  the  right  (but  no  obligation)  to  cure  (or  cause  to  be  cured)  on 
behalf  of  Contractor  any  Event  of  Default;  Contractor  shall  pay  to  Authority  and/or  City  on 
demand  all  costs  and  expenses  incurred  by  Authority  and/or  City  in  effecting  such  cure,  with 
interest  thereon  from  the  date  of  incurrence  at  the  maximum  rate  then  permitted  by  law. 
Authority  and/or  City  shall  have  the  right  to  offset  from  any  amounts  due  to  Contractor  under 
this  Agreement  or  any  other  agreement  between  Authority  and/or  City  and  Contractor  all 
damages,  losses,  costs  or  expenses  incurred  by  Authority  and/or  City  as  a result  of  such  Event  of 
Default  and  any  liquidated  damages  due  from  Contractor  pursuant  to  the  terms  of  this  Agreement 
or  any  other  agreement. 

c.  All  remedies  provided  for  in  this  Agreement  may  be  exercised  individually  or  in 
combination  with  any  other  remedy  available  hereunder  or  under  applicable  laws,  rules  and 
regulations.  The  exercise  of  any  remedy  shall  not  preclude  or  in  any  way  be  deemed  to  waive 
any  other  remedy. 

21.  Termination  for  Convenience 

a.  Authority  and/or  City  shall  have  the  option,  in  its  sole  discretion,  to  terminate  this 
Agreement,  at  any  time  during  the  term  hereof,  for  convenience  and  without  cause.  Authority 
and/or  City  shall  exercise  this  option  by  giving  Contractor  written  notice  of  termination.  The 
notice  shall  specify  the  date  on  which  termination  shall  become  effective. 

b.  Upon  receipt  of  the  notice,  Contractor  shall  commence  and  perform,  with  diligence, 
all  actions  necessary  on  the  part  of  Contractor  to  effect  the  termination  of  this  Agreement  on  the 
date  specified  by  Authority  and/or  City  and  to  minimize  the  liability  of  Contractor  and  Authority 
and/or  City  to  third  parties  as  a result  of  termination.  All  such  actions  shall  be  subject  to  the 
prior  approval  of  Authority  and/or  City.  Such  actions  shall  include,  without  limitation: 

(1)  Halting  the  performance  of  all  services  and  other  work  under  this  Agreement  on 
the  date(s)  and  in  the  manner  specified  by  Authority  and/or  City. 

(2)  Not  placing  any  further  orders  or  subcontracts  for  materials,  services,  equipment 
or  other  items. 

(3)  Terminating  all  existing  orders  and  subcontracts. 

(4)  At  Authority  and/or  City’s  direction,  assigning  to  Authority  and/or  City  any  or 
all  of  Contractor’s  right,  title,  and  interest  under  the  orders  and  subcontracts 
terminated.  Upon  such  assignment,  Authority  and/or  City  shall  have  the  right, 
in  its  sole  discretion,  to  settle  or  pay  any  or  all  claims  arising  out  of  the 
termination  of  such  orders  and  subcontracts. 

(5)  Subject  to  Authority  and/or  City’s  approval,  settling  all  outstanding  liabilities 
and  all  claims  arising  out  of  the  termination  of  orders  and  subcontracts. 
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(6)  Completing  performance  of  any  services  or  work  which  Authority  and/or  City 
designates  to  be  completed  prior  to  the  date  of  termination  specified  by 
Authority  and/or  City. 

(7)  Taking  such  action  as  may  be  necessary,  or  as  the  Authority  and/or  City  may 
direct,  for  the  protection  and  preservation  of  any  property  related  to  this 
Agreement  which  is  in  the  possession  of  Contractor  and  in  which  Authority 
and/or  City  has  or  may  acquire  an  interest. 

c.  Within  30  days  after  the  specified  termination  date,  Contractor  shall  submit  to 
Authority  and/or  City  an  invoice,  which  shall  set  forth  each  of  the  following  as  a separate  line 
item: 


(1)  The  reasonable  cost  to  Contractor,  without  profit,  for  all  services  and  other  work 
Authority  and/or  City  directed  Contractor  to  perform  prior  to  the  specified 
termination  date,  for  which  services  or  work  Authority  and/or  City  has  not 
already  tendered  payment.  Reasonable  costs  may  include  a reasonable 
allowance  for  actual  overhead,  not  to  exceed  a total  of  10%  of  Contractor’s 
direct  costs  for  services  or  other  work.  Any  overhead  allowance  shall  be 
separately  itemized.  Contractor  may  also  recover  the  reasonable  cost  of 
preparing  the  invoice. 

(2)  A reasonable  allowance  for  profit  on  the  cost  of  the  services  and  other  work 
described  in  the  immediately  preceding  subsection  (1),  provided  that  Contractor 
can  establish,  to  the  satisfaction  of  Authority  and/or  City,  that  Contractor  would 
have  made  a profit  had  all  services  and  other  work  under  this  Agreement  been 
completed,  and  provided  further,  that  the  profit  allowed  shall  in  no  event  exceed 
5%  of  such  cost. 

(3)  The  reasonable  cost  to  Contractor  of  handling  material  or  equipment  returned  to 
the  vendor,  delivered  to  the  Authority  and/or  City  or  otherwise  disposed  of  as 
directed  by  the  Authority  and/or  City. 

(4)  A deduction  for  the  cost  of  materials  to  be  retained  by  Contractor,  amounts 
realized  from  the  sale  of  materials  and  not  otherwise  recovered  by  or  credited  to 
Authority  and/or  City,  and  any  other  appropriate  credits  to  Authority  and/or  City 
against  the  cost  of  the  services  or  other  work. 

d.  In  no  event  shall  Authority  and/or  City  be  liable  for  costs  incurred  by  Contractor  or 
any  of  its  subcontractors  after  the  termination  date  specified  by  Authority  and/or  City,  except  for 
those  costs  specifically  enumerated  and  described  in  the  immediately  preceding  subsection  (c). 
Such  non-recoverable  costs  include,  but  are  not  limited  to,  anticipated  profits  on  this  Agreement, 
post-termination  employee  salaries,  post-termination  administrative  expenses,  post-termination 
overhead  or  unabsorbed  overhead,  attorneys’  fees  or  other  costs  relating  to  the  prosecution  of  a 
claim  or  lawsuit,  prejudgment  interest,  or  any  other  expense  which  is  not  reasonable  or 
authorized  under  such  subsection  (c). 

e.  In  arriving  at  the  amount  due  to  Contractor  under  this  Section,  Authority  and/or  City 
may  deduct:  ( 1 ) all  payments  previously  made  by  Authority  and/or  City  for  work  or  other 
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services  covered  by  Contractor’s  final  invoice;  (2)  any  claim  which  Authority  and/or  City  may 
have  against  Contractor  in  connection  with  this  Agreement;  (3)  any  invoiced  costs  or  expenses 
excluded  pursuant  to  the  immediately  preceding  subsection  (d);  and  (4)  in  instances  in  which,  in 
the  opinion  of  the  Authority  and/or  City,  the  cost  of  any  service  or  other  work  performed  under 
this  Agreement  is  excessively  high  due  to  costs  incurred  to  remedy  or  replace  defective  or 
rejected  services  or  other  work,  the  difference  between  the  invoiced  amount  and  Authority  and/or 
City’s  estimate  of  the  reasonable  cost  of  performing  the  invoiced  services  or  other  work  in 
compliance  with  the  requirements  of  this  Agreement. 

f.  Authority  and/or  City’s  payment  obligation  under  this  Section  shall  survive 
termination  of  this  Agreement. 

22.  Rights  and  Duties  Upon  Termination  or  Expiration 

a.  This  Section  and  the  following  Sections  of  this  Agreement  shall  survive  termination 
or  expiration  of  this  Agreement:  8,  9,  10,  11,  13,  14,  16,  17,  18,  24,  25,  26,  27,  28,  30,  43,  45 
through  48,  and  50. 

b.  Subject  to  the  immediately  preceding  subsection  (a),  upon  termination  of  this 
Agreement  prior  to  expiration  of  the  term  specified  in  Section  2,  this  Agreement  shall  terminate 
and  be  of  no  further  force  or  effect.  Contractor  shall  transfer  title  to  Authority  and/or  City,  and 
deliver  in  the  manner,  at  the  times,  and  to  the  extent,  if  any,  directed  by  Authority  and/or  City, 
any  work  in  progress,  completed  work,  supplies,  equipment,  and  other  materials  produced  as  a 
part  of,  or  acquired  in  connection  with  the  performance  of  this  Agreement,  and  any  completed  or 
partially  completed  work  which,  if  this  Agreement  had  been  completed,  would  have  been 
required  to  be  furnished  to  Authority  and/or  City.  This  subsection  shall  survive  termination  of 
this  Agreement. 

23.  Conflict  of  Interest 

Through  its  execution  of  this  Agreement,  Contractor  acknowledges  that  it  is  familiar  with 
the  provisions  of  §15.103  and  Appendix  C 8.105  of  Authority  and/or  City’s  Charter  and  §87100 
et  seq.  of  the  Government  Code  of  the  State  of  California,  and  certifies  that  it  does  not  know  of 
any  facts  which  constitute  a violation  of  said  provisions. 

24.  Proprietary  or  Confidential  Information  of  Authority  and/or  City 

Contractor  understands  and  agrees  that,  in  the  performance  of  the  work  or  services  under 
this  Agreement  or  in  contemplation  thereof,  Contractor  may  have  access  to  private  or 
confidential  information  which  may  be  owned  or  controlled  by  Authority  and/or  City  and  that 
such  information  may  contain  proprietary  or  confidential  details,  the  disclosure  of  which  to  third 
parties  may  be  damaging  to  Authority  and/or  City.  Contractor  agrees  that  all  information 
disclosed  by  Authority  and/or  City  to  Contractor  shall  be  held  in  confidence  and  used  only  in 
performance  of  the  Agreement.  Contractor  shall  exercise  the  same  standard  of  care  to  protect 
such  information  as  a reasonably  prudent  contractor  would  use  to  protect  its  own  proprietary 
data. 
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25.  Notices  to  the  Parties 


Unless  otherwise  indicated  elsewhere  in  this  Agreement,  all  written  communications  sent 
by  the  parties  may  be  by  U.S.  mail,  e-mail  or  by  fax,  and  shall  be  addressed  as  follows: 

To  Authority  and/or  City:  Annemarie  Conroy,  Executive  Director 
Treasure  Island  Development  Authority 
Treasure  Island  Building  One 
410  Palm  Avenue 
San  Francisco,  CA  94130 
FAX:  415-274-0299 

To  Contractor:  Rick  Aubry,  President 

Rubicon  Enterprises,  Inc. 

154  South  23rd  Street 
Richmond  CA  94804 
FAX:  510/412-1751 

Any  notice  of  default  must  be  sent  by  registered  mail. 

26.  Ownership  of  Results 

Any  interest  of  Contractor  or  its  Subcontractors,  in  drawings,  plans,  specifications, 
blueprints,  studies,  reports,  memoranda,  computation  sheets,  computer  files  and  media  or  other 
documents  prepared  by  Contractor  or  its  subcontractors  in  connection  with  services  to  be 
performed  under  this  Agreement,  shall  become  the  property  of  and  will  be  transmitted  to 
Authority  and/or  City.  However,  Contractor  may  retain  and  use  copies  for  reference  and  as 
documentation  of  its  experience  and  capabilities. 

27.  Works  for  Hire 

If,  in  connection  with  services  performed  under  this  Agreement,  Contractor  or  its 
subcontractors  create  artwork,  copy,  posters,  billboards,  photographs,  videotapes,  audiotapes, 
systems  designs,  software,  reports,  diagrams,  surveys,  blueprints,  source  codes  or  any  other 
original  works  of  authorship,  such  works  of  authorship  shall  be  works  for  hire  as  defined  under 
Title  17  of  the  United  States  Code,  and  all  copyrights  in  such  works  are  the  property  of  the 
Authority  and/or  City.  If  it  is  ever  determined  that  any  works  created  by  Contractor  or  its 
subcontractors  under  this  Agreement  are  not  works  for  hire  under  U.S.  law,  Contractor  hereby 
assigns  all  copyrights  to  such  works  to  the  Authority  and/or  City,  and  agrees  to  provide  any 
material  and  execute  any  documents  necessary  to  effectuate  such  assignment.  With  the  approval 
of  the  Authority  and/or  City,  Contractor  may  retain  and  use  copies  of  such  works  for  reference 
and  as  documentation  of  its  experience  and  capabilities. 

28.  Audit  and  Inspection  of  Records 

Contractor  agrees  to  maintain  and  make  available  to  the  Authority  and/or  City,  during 
regular  business  hours,  accurate  books  and  accounting  records  relating  to  its  work  under  this 
Agreement.  Contractor  will  permit  Authority  and/or  City  to  audit,  examine  and  make  excerpts 
and  transcripts  from  such  books  and  records,  and  to  make  audits  of  all  invoices,  materials, 
payrolls,  records  or  personnel  and  other  data  related  to  all  other  matters  covered  by  this 
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Agreement,  whether  funded  in  whole  or  in  part  under  this  Agreement.  Contractor  shall  maintain 
such  data  and  records  in  an  accessible  location  and  condition  for  a period  of  not  less  than  three 
years  after  final  payment  under  this  Agreement  or  until  after  final  audit  has  been  resolved, 
whichever  is  later.  The  State  of  California  or  any  federal  agency  having  an  interest  in  the  subject 
matter  of  this  Agreement  shall  have  the  same  rights  conferred  upon  Authority  and/or  City  by  this 
Section. 

29.  Subcontracting 

Contractor  is  prohibited  from  subcontracting  this  Agreement  or  any  part  of  it  unless  such 
subcontracting  is  first  approved  by  Authority  and/or  City  in  writing.  Neither  party  shall,  on  the 
basis  of  this  Agreement,  contract  on  behalf  of  or  in  the  name  of  the  other  party.  An  agreement 
made  in  violation  of  this  provision  shall  confer  no  rights  on  any  party  and  shall  be  null  and  void. 

30.  Assignment 

The  services  to  be  performed  by  Contractor  are  personal  in  character  and  neither  this 
Agreement  nor  any  duties  or  obligations  hereunder  may  be  assigned  or  delegated  by  the 
Contractor  unless  first  approved  by  Authority  and/or  City  by  written  instrument  executed  and 
approved  in  the  same  manner  as  this  Agreement. 

31  Non-Waiver  of  Rights 

The  omission  by  either  party  at  any  time  to  enforce  any  default  or  right  reserved  to  it,  or  to 
require  performance  of  any  of  the  terms,  covenants,  or  provisions  hereof  by  the  other  party  at  the 
time  designated,  shall  not  be  a waiver  of  any  such  default  or  right  to  which  the  party  is  entitled, 
nor  shall  it  in  any  way  affect  the  right  of  the  party  to  enforce  such  provisions  thereafter. 

32.  Earned  Income  Credit  (EIC)  Forms 

Administrative  Code  section  120  requires  that  employers  provide  their  employees  with 
IRS  Form  W-5  (The  Earned  Income  Credit  Advance  Payment  Certificate)  and  the  IRS  EIC 
Schedule,  as  set  forth  below.  Employers  can  locate  these  forms  at  the  IRS  Office,  on  the 
Internet,  or  anywhere  that  Federal  Tax  Forms  can  be  found. 

a.  Contractor  shall  provide  EIC  Forms  to  each  Eligible  Employee  at  each  of  the 
following  times:  (i)  within  thirty  days  following  the  date  on  which  this  Agreement  becomes 
effective  (unless  Contractor  has  already  provided  such  EIC  Forms  at  least  once  during  the 
calendar  year  in  which  such  effective  date  falls);  (ii)  promptly  after  any  Eligible  Employee  is 
hired  by  Contractor;  and  (iii)  annually  between  January  1 and  January  31  of  each  calendar  year 
during  the  term  of  this  Agreement. 

b.  Failure  to  comply  with  any  requirement  contained  in  subparagraph  (a)  of  this  Section 
shall  constitute  a material  breach  by  Contractor  of  the  terms  of  this  Agreement.  If,  within  thirty 
days  after  Contractor  receives  written  notice  of  such  a breach,  Contractor  fails  to  cure  such 
breach  or,  if  such  breach  cannot  reasonably  be  cured  within  such  period  of  thirty  days,  Contractor 
fails  to  commence  efforts  to  cure  within  such  period  or  thereafter  fails  to  diligently  pursue  such 
cure  to  completion,  the  Authority  and/or  City  may  pursue  any  rights  or  remedies  available  under 
this  Agreement  or  under  applicable  law. 
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c.  Any  Subcontract  entered  into  by  Contractor  shall  require  the  subcontractor  to  comply, 
as  to  the  subcontractor's  Eligible  Employees,  with  each  of  the  terms  of  this  section. 

d.  Capitalized  terms  used  in  this  Section  and  not  defined  in  this  Agreement  shall  have 
the  meanings  assigned  to  such  terms  in  Section  120  of  the  San  Francisco  Administrative  Code. 

33.  Minority/Women/Local  Business  Utilization;  Liquidated  Damages 

a.  Compliance 

Contractor  understands  and  agrees  to  comply  fully  with  all  provisions  of  Chapter  12D.A 
(“Minority/Women/  Local  Business  Utilization  Ordinance— IV”)  of  the  San  Francisco 
Administrative  Code  and  agrees  to  include  this  paragraph  in  all  subcontracts  made  in  fulfillment 
of  the  Contractor’s  obligations  under  this  Agreement.  Said  provisions  are  incorporated  herein  by 
reference  and  made  a part  of  this  Agreement  as  though  fully  set  forth.  Contractor’s  willful 
failure  to  comply  with  Chapter  12D.A  is  a material  breach  of  contract. 

b.  Enforcement 

If  Contractor  willfully  fails  to  comply  with  any  of  the  provisions  of  Chapter  12D.A,  the 
rules  and  regulations  implementing  Chapter  12D.A,  or  the  provisions  of  this  Agreement 
pertaining  to  MBE  or  WBE  participation,  Contractor  shall  be  liable  for  liquidated  damages  in  an 
amount  equal  to  Contractor’s  net  profit  on  this  Agreement,  or  10%  of  the  total  amount  of  this 
Agreement,  or  $1,000,  whichever  is  greatest.  The  Director  of  the  Authority  and/or  City’s  Human 
Rights  Commission  (HRC)  may  also  impose  other  sanctions  against  Contractor  authorized  in 
Chapter  12D.A,  including  declaring  the  Contractor  to  be  irresponsible  and  ineligible  to  contract 
with  the  Authority  and/or  City  for  a period  of  up  to  five  years  or  revocation  of  the  Contractor’s 
MBE  or  WBE  certification.  The  Director  of  HRC  will  determine  the  sanctions  to  be  imposed, 
including  the  amount  of  liquidated  damages,  after  investigation  pursuant  to  §12D.A.16C. 

By  entering  into  this  Agreement,  Contractor  acknowledges  and  agrees  that  any  liquidated 
damages  assessed  by  the  Director  of  the  HRC  shall  be  payable  to  Authority  and/or  City  upon 
demand.  Contractor  further  acknowledges  and  agrees  that  any  liquidated  damages  assessed  may 
be  withheld  from  any  monies  due  to  Contractor  on  any  contract  with  Authority  and/or  City. 

Contractor  agrees  to  maintain  records  necessary  for  monitoring  its  compliance  with 
Chapter  12D.A  for  a period  of  three  years  following  termination  of  this  contract. 

34.  Nondiscrimination;  Penalties 

a.  Contractor  Shall  Not  Discriminate 

In  the  performance  of  this  Agreement,  Contractor  agrees  not  to  discriminate  against  any 
employee,  Authority  and/or  City  and  County  employee  working  with  such  contractor  or 
subcontractor,  applicant  for  employment  with  such  contractor  or  subcontractor,  or  against  any 
person  seeking  accommodations,  advantages,  facilities,  privileges,  services,  or  membership  in  all 
business,  social,  or  other  establishments  or  organizations,  on  the  basis  of  the  fact  or  perception  of 
a person’s  race,  color,  creed,  religion,  national  origin,  ancestry,  age,  height,  weight,  sex,  sexual 
orientation,  gender  identity,  domestic  partner  status,  marital  status,  disability  or  Acquired 
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Immune  Deficiency  Syndrome  or  HIV  status  (AIDS/HIV  status),  or  association  with  members  of 
such  protected  classes,  or  in  retaliation  for  opposition  to  discrimination  against  such  classes. 

b.  Subcontracts 

Contractor  shall  incorporate  by  reference  in  all  subcontracts  the  provisions  of  §§12B.2(a), 
12B.2(c)-(k),  and  12C.3  of  the  S.F.  Administrative  Code  (copies  of  which  are  available  from 
Purchasing)  and  shall  require  all  subcontractors  to  comply  with  such  provisions.  Contractor’s 
failure  to  comply  with  the  obligations  in  this  subsection  shall  constitute  a material  breach  of  this 
Agreement. 


c.  Nondiscrimination  in  Benefits 

Contractor  does  not  as  of  the  date  of  this  Agreement  and  will  not  during  the  term  of  this 
Agreement,  in  any  of  its  operations  in  San  Francisco,  on  real  property  owned  by  San  Francisco, 
or  where  work  is  being  performed  for  the  Authority  and/or  City  elsewhere  in  the  United  States, 
discriminate  in  the  provision  of  bereavement  leave,  family  medical  leave,  health  benefits, 
membership  or  membership  discounts,  moving  expenses,  pension  and  retirement  benefits  or 
travel  benefits,  as  well  as  any  benefits  other  than  the  benefits  specified  above,  between 
employees  with  domestic  partners  and  employees  with  spouses,  and/or  between  the  domestic 
partners  and  spouses  of  such  employees,  where  the  domestic  partnership  has  been  registered  with 
a governmental  entity  pursuant  to  state  or  local  law  authorizing  such  registration,  subject  to  the 
conditions  set  forth  in  §12B.2(b)  of  the  S.F.  Administrative  Code. 

d.  Condition  to  Contract 

As  a condition  to  this  Agreement,  Contractor  shall  execute  the  “Chapter  12B  Declaration: 
Nondiscrimination  in  Contracts  and  Benefits”  form  (form  HRC-12B-101)  with  supporting 
documentation  and  secure  the  approval  of  the  form  by  the  San  Francisco  Human  Rights 
Commission. 

e.  Incorporation  of  Administrative  Code  Provisions  by  Reference 

The  provisions  of  Chapters  12B  and  12C  of  the  S.F.  Administrative  Code  are  incorporated 
in  this  Section  by  reference  and  made  a part  of  this  Agreement  as  though  fully  set  forth  herein. 
Contractor  shall  comply  fully  with  and  be  bound  by  all  of  the  provisions  that  apply  to  this 
Agreement  under  such  Chapters,  including  but  not  limited  to  the  remedies  provided  in  such 
Chapters.  Without  limiting  the  foregoing,  Contractor  understands  that  pursuant  to  §12B.2(h)  of 
the  S.F.  Administrative  Code,  a penalty  of  $50  for  each  person  for  each  calendar  day  during 
which  such  person  was  discriminated  against  in  violation  of  the  provisions  of  this  Agreement 
may  be  assessed  against  Contractor  and/or  deducted  from  any  payments  due  Contractor. 

35.  MacBride  Principles — Northern  Ireland 

Pursuant  to  S.F.  Administrative  Code  § 1 2.F.5,  the  Authority  and/or  City  and  County  of  San 
Francisco  urges  companies  doing  business  in  Northern  Ireland  to  move  towards  resolving 
employment  inequities,  and  encourages  such  companies  to  abide  by  the  MacBride  Principles. 
The  Authority  and/or  City  and  County  of  San  Francisco  urges  San  Francisco  companies  to  do 
business  with  corporations  that  abide  by  the  MacBride  Principles.  By  signing  below,  the  person 
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executing  this  agreement  on  behalf  of  Contractor  acknowledges  and  agrees  that  he  or  she  has 
read  and  understood  this  section. 

36.  Tropical  Hardwood  and  Virgin  Redwood  Ban 

Pursuant  to  S.F.  Administrative  Code  § 121.5(b),  the  Authority  and/or  City  and  County  of 
San  Francisco  urges  contractors  not  to  import,  purchase,  obtain,  or  use  for  any  purpose,  any 
tropical  hardwood,  tropical  hardwood  wood  product,  virgin  redwood  or  virgin  redwood  wood 
product. 

37.  Drug-Free  Workplace  Policy 

Contractor  acknowledges  that  pursuant  to  the  Federal  Drug-Free  Workplace  Act  of  1989, 
the  unlawful  manufacture,  distribution,  dispensation,  possession,  or  use  of  a controlled  substance 
is  prohibited  on  Authority  and/or  City  premises.  Contractor  agrees  that  any  violation  of  this 
prohibition  by  Contractor,  its  employees,  agents  or  assigns  will  be  deemed  a material  breach  of 
this  Agreement. 

38.  Resource  Conservation;  Liquidated  Damages 

Chapter  21 A of  the  S.F.  Administrative  Code  (“Resource  Conservation”)  is  incorporated 
herein  by  reference.  Failure  by  Contractor  to  comply  with  any  of  the  applicable  requirements  of 
Chapter  21 A will  be  deemed  a material  breach  of  contract. 

In  the  event  Contractor  fails  to  comply  in  good  faith  with  any  of  the  provisions  of  Chapter 
21  A,  Contractor  will  be  liable  for  liquidated  damages  in  an  amount  equal  to  Contractor’s  net 
profit  under  this  Agreement,  or  5%  of  the  total  contract  amount,  whichever  is  greater.  Contractor 
acknowledges  and  agrees  that  the  liquidated  damages  assessed  shall  be  payable  to  Authority 
and/or  City  upon  demand  and  may  be  offset  against  any  monies  due  to  Contractor  from  any 
contract  with  Authority  and/or  City. 

39.  Compliance  with  Americans  with  Disabilities  Act 

Contractor  acknowledges  that,  pursuant  to  the  Americans  with  Disabilities  Act  (ADA), 
programs,  services  and  other  activities  provided  by  a public  entity  to  the  public,  whether  directly 
or  through  a contractor,  must  be  accessible  to  the  disabled  public.  Contractor  shall  provide  the 
services  specified  in  this  Agreement  in  a manner  that  complies  with  the  ADA  and  any  and  all 
other  applicable  federal,  state  and  local  disability  rights  legislation.  Contractor  agrees  not  to 
discriminate  against  disabled  persons  in  the  provision  of  services,  benefits  or  activities  provided 
under  this  Agreement  and  further  agrees  that  any  violation  of  this  prohibition  on  the  part  of 
Contractor,  its  employees,  agents  or  assigns  will  constitute  a material  breach  of  this  Agreement. 

40.  Sunshine  Ordinance 

In  accordance  with  S.F.  Administrative  Code  §67. 24(e),  contracts,  contractors’  bids, 
responses  to  solicitations  and  all  other  records  of  communications  between  Authority  and/or  City 
and  persons  or  firms  seeking  contracts,  shall  be  open  to  inspection  immediately  after  a contract 
has  been  awarded.  Nothing  in  this  provision  requires,  the  disclosure  of  a private  person’s  or 
organization’s  net  worth  or  other  proprietary  financial  data  submitted  for  qualification  for  a 
contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  the  contract  or 
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benefit.  Information  provided  which  is  covered  by  this  paragraph  will  be  made  available  to  the 
public  upon  request. 

41.  Public  Access  to  Meetings  and  Records 

If  the  Contractor  receives  a cumulative  total  per  year  of  at  least  $250,000  in  Authority 
and/or  City  funds  or  Authority  and/or  City-administered  funds  and  is  a non-profit  organization  as 
defined  in  Chapter  12L  of  the  S.F.  Administrative  Code,  Contractor  shall  comply  with  and  be 
bound  by  all  the  applicable  provisions  of  that  Chapter.  By  executing  this  Agreement,  the 
Contractor  agrees  to  open  its  meetings  and  records  to  the  public  in  the  manner  set  forth  in 
§§  1 2L.4  and  12L.5  of  the  Administrative  Code.  Contractor  further  agrees  to  make-good  faith 
efforts  to  promote  community  membership  on  its  Board  of  Directors  in  the  manner  set  forth  in 
§12L.6  of  the  Administrative  Code.  The  Contractor  acknowledges  that  its  material  failure  to 
comply  with  any  of  the  provisions  of  this  paragraph  shall  constitute  a material  breach  of  this 
Agreement.  The  Contractor  further  acknowledges  that  such  material  breach  of  the  Agreement 
shall  be  grounds  for  the  Authority  and/or  City  to  terminate  and/or  not  renew  the  Agreement, 
partially  or  in  its  entirety. 

42.  Requiring  Minimum  Compensation  for  Covered  Employees 

Contractor  agrees  to  comply  fully  with  and  be  bound  by  all  of  the  provisions  of  the 
Minimum  Compensation  Ordinance  (MCO),  as  set  forth  in  San  Francisco  Administrative  Code 
Chapter  12P  (Chapter  12P),  including  the  remedies  provided,  and  implementing  guidelines  and 
rules.  The  provisions  of  Chapter  12P  are  incorporated  herein  by  reference  and  made  a part  of 
this  Agreement  as  though  fully  set  forth.  The  text  of  the  MCO  is  available  on  the  web  at 
www.ci.sf.ca.us/MCO.  Capitalized  terms  used  in  this  Section  and  not  defined  in  this  Agreement 
shall  have  the  meanings  assigned  to  such  terms  in  Chapter  12P.  Consistent  with  the 
requirements  of  the  MCO,  Contractor  agrees  to  all  of  the  following: 

(a)  For  each  hour  worked  by  a Covered  Employee  during  a Pay  Period  on  work  funded 
under  the  Authority  and/or  City  contract  during  the  term  of  this  Agreement,  Contractor  shall 
provide  to  the  Covered  Employee  no  less  than  the  Minimum  Compensation,  which  includes  a 
minimum  hourly  wage  and  compensated  and  uncompensated  time  off  consistent  with  the 
requirements  of  the  MCO.  For  the  hourly  gross  compensation  portion  of  the  MCO,  the 
Contractor  shall  pay  $9.00  an  hour  through  December  31,  2001.  On  January  1,  2002,  Contractor 
shall  increase  the  hourly  gross  compensation  to  $10.00  an  hour;  provided,  however,  that  if 
Contractor  is  a Nonprofit  Corporation  or  a public  entity,  it  shall  be  required  to  pay  the  increased 
amount  only  if  the  Authority  and/or  City  makes  the  finding  required  by  Section  12P.3(a)(ii)  of 
the  San  Francisco  Administrative  Code.  If  Contractor  is  required  to  increase  the  gross  hourly 
compensation  to  $10.00  an  hour,  it  shall  provide  the  2.5%  annual  increase  required  by  the  MCO 
for  each  of  the  next  three  years. 

(b)  Contractor  shall  not  discharge,  reduce  in  compensation,  or  otherwise  discriminate 
against  any  employee  for  complaining  to  the  Authority  and/or  City  with  regard  to  Contractor’s 
compliance  or  anticipated  compliance  with  the  requirements  of  the  MCO,  for  opposing  any 
practice  proscribed  by  the  MCO,  for  participating  in  proceedings  related  to  the  MCO,  or  for 
seeking  to  assert  or  enforce  any  rights  under  the  MCO  by  any  lawful  means. 
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(c)  Contractor  understands  and  agrees  that  the  failure  to  comply  with  the  requirements  of 
the  MCO  shall  constitute  a material  breach  by  Contractor  of  the  terms  of  this  Agreement.  The 
Authority  and/or  City,  acting  through  the  Contracting  Department,  shall  determine  whether  such 
a breach  has  occurred. 

(d)  If,  within  30  days  after  receiving  written  notice  of  a breach  of  this  Agreement  for 
violating  the  MCO,  Contractor  fails  to  cure  such  breach  or,  if  such  breach  cannot  reasonably  be 
cured  within  such  period  of  30  days,  Contractor  fails  to  commence  efforts  to  cure  within  such 
period,  or  thereafter  fails  diligently  to  pursue  such  cure  to  completion,  the  Authority  and/or  City, 
acting  through  the  Contracting  Department,  shall  have  the  right  to  pursue  the  following  rights  or 
remedies  and  any  rights  or  remedies  available  under  applicable  law: 

(1)  The  right  to  charge  Contractor  an  amount  equal  to  the  difference  between  the  Minimum 
Compensation  and  any  compensation  actually  provided  to  a Covered  Employee,  together 
with  interest  on  such  amount  from  the  date  payment  was  due  at  the  maximum  rate  then 
permitted  by  law; 

(2)  The  right  to  set  off  all  or  any  portion  of  the  amount  described  in  Subsection  (d)(1)  of  this 
Section  against  amounts  due  to  Contractor  under  this  Agreement; 

(3)  The  right  to  terminate  this  Agreement  in  whole  or  in  part; 

(4)  In  the  event  of  a breach  by  Contractor  of  the  covenant  referred  to  in  Subsection  (b)  of  this 
Section,  the  right  to  seek  reinstatement  of  the  employee  or  to  obtain  other  appropriate 
equitable  relief;  and 

(5)  The  right  to  bar  Contractor  from  entering  into  future  contracts  with  the  Authority  and/or  City 
for  three  years. 

Each  of  the  rights  provided  in  this  Subsection  (d)  shall  be  exercisable  individually  or  in 
combination  with  any  other  rights  or  remedies  available  to  the  Authority  and/or  City.  Any 
amounts  realized  by  the  Authority  and/or  City  pursuant  to  this  subsection  shall  be  paid  to  the 
Covered  Employee  who  failed  to  receive  the  required  Minimum  Compensation. 

(e)  Contractor  represents  and  warrants  that  it  is  not  an  entity  that  was  set  up,  or  is  being 
used,  for  the  purpose  of  evading  the  intent  of  the  MCO. 

(f)  Contractor  shall  keep  itself  informed  of  the  current  requirements  of  the  MCO, 
including  increases  to  the  hourly  gross  compensation  due  Covered  Employees  under  the  MCO, 
and  shall  provide  prompt  written  notice  to  all  Covered  Employees  of  any  increases  in 
compensation,  as  well  as  any  written  communications  received  by  the  Contractor  from  the 
AUTHORITY  AND/OR  CITY,  which  communications  are  marked  to  indicate  that  they  are  to  be 
distributed  to  Covered  Employees. 

(g)  Contractor  shall  provide  reports  to  the  Authority  and/or  City  in  accordance  with  any 
reporting  standards  promulgated  by  the  Authority  and/or  City  under  the  MCO,  including  reports 
on  subcontractors. 
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(h)  The  Contractor  shall  provide  the  Authority  and/or  City  with  access  to  pertinent 
records  after  receiving  a written  request  from  the  Authority  and/or  City  to  do  so  and  being 
provided  at  least  five  (5)  business  days  to  respond. 

(i)  The  Authority  and/or  City  may  conduct  random  audits  of  Contractor.  Random  audits 
shall  be  (i)  noticed  in  advance  in  writing;  (ii)  limited  to  ascertaining  whether  Covered  Employees 
are  paid  at  least  the  minimum  compensation  required  by  the  MCO;  (iii)  accomplished  through  an 
examination  of  pertinent  records  at  a mutually  agreed  upon  time  and  location  within  ten  days  of 
the  written  notice;  and  (iv)  limited  to  one  audit  of  Contractor  every  two  years  for  the  duration  of 
this  Agreement.  Nothing  in  this  Agreement  is  intended  to  preclude  the  Authority  and/or  City 
from  investigating  any  report  of  an  alleged  violation  of  the  MCO. 

(j)  Any  subcontract  entered  into  by  Contractor  shall  require  the  subcontractor  to  comply 
w ith  the  requirements  of  the  MCO  and  shall  contain  contractual  obligations  substantially  the 
same  as  those  set  forth  in  this  Section.  A subcontract  means  an  agreement  between  the 
Contractor  and  a third  party  which  requires  the  third  party  to  perform  all  or  a portion  of  the 
services  covered  by  this  Agreement.  Contractor  shall  notify  the  Department  of  Administrative 
Services  when  it  enters  into  such  a subcontract  and  shall  certify  to  the  Department  of 
Administrative  Services  that  it  has  notified  the  subcontractor  of  the  obligations  under  the  MCO 
and  has  imposed  the  requirements  of  the  MCO  on  the  subcontractor  through  the  provisions  of  the 
subcontract.  It  is  Contractor’s  obligation  to  ensure  that  any  subcontractors  of  any  tier  under  this 
Agreement  comply  with  the  requirements  of  the  MCO.  If  any  subcontractor  under  this 
Agreement  fails  to  comply,  Authority  and/or  City  may  pursue  any  of  the  remedies  set  forth  in 
this  Section  against  Contractor. 

(k)  Each  Covered  Employee  is  a third-party  beneficiary  with  respect  to  the  requirements 
of  subsections  (a)  and  (b)  of  this  Section,  and  may  pursue  the  following  remedies  in  the  event  of 
a breach  by  Contractor  of  subsections  (a)  and  (b),  but  only  after  the  Covered  Employee  has 
provided  the  notice,  participated  in  the  administrative  review  hearing,  and  waited  the  21 -day 
period  required  by  the  MCO.  Contractor  understands  and  agrees  that  if  the  Covered  Employee 
prevails  in  such  action,  the  Covered  Employee  may  be  awarded:  (l)an  amount  equal  to  the 
difference  between  the  Minimum  Compensation  and  any  compensation  actually  provided  to  the 
Covered  Employee,  together  with  interest  on  such  amount  from  the  date  payment  was  due  at  the 
maximum  rate  then  permitted  by  law;  (2)  in  the  event  of  a breach  by  Contractor  of  subsections 
(a)  or  (b),  the  right  to  seek  reinstatement  or  to  obtain  other  appropriate  equitable  relief;  and  (3)  in 
the  event  that  the  Covered  Employee  is  the  prevailing  party  in  any  legal  action  or  proceeding 
against  Contractor  arising  from  this  Agreement,  the  right  to  obtain  all  costs  and  expenses, 
including  reasonable  attorney's  fees  and  disbursements,  incurred  by  the  Covered  Employee. 
Contractor  also  understands  that  the  MCO  provides  that  if  Contractor  prevails  in  any  such  action, 
Contractor  may  be  awarded  costs  and  expenses,  including  reasonable  attorney’s  fees  and 
disbursements,  from  the  Covered  Employee  if  the  court  determines  that  the  Covered  Employee’s 
action  was  frivolous,  vexatious  or  otherwise  an  act  of  bad  faith. 

(l)  If  Contractor  is  exempt  from  the  MCO  when  this  Agreement  is  executed  because  the 
cumulative  amount  of  agreements  with  this  department  for  the  fiscal  year  is  less  than  $25,000 
($50,000  for  nonprofits),  but  Contractor  later  enters  into  an  agreement  or  agreements  that  cause 
contractor  to  exceed  that  amount  in  a fiscal  year,  Contractor  shall  thereafter  be  required  to 
comply  with  the  MCO  under  this  Agreement.  This  obligation  arises  on  the  effective  date  of  the 
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agreement  that  causes  the  cumulative  amount  of  agreements  between  the  Contractor  and  this 
department  to  exceed  $25,000  ($50,000  for  nonprofits)  in  the  fiscal  year. 

43.  Requiring  Health  Benefits  for  Covered  Employees 

Unless  exempt,  Contractor  agrees  to  comply  fully  with  and  be  bound  by  all  of  the 
provisions  of  the  Health  Care  Accountability  Ordinance  (HCAO),  as  set  forth  in  San  Francisco 
Administrative  Code  Chapter  12Q,  including  the  remedies  provided,  and  implementing 
regulations,  as  the  same  may  be  amended  from  time  to  time.  The  provisions  of  Chapter  12Q  are 
incorporated  herein  by  reference  and  made  a part  of  this  agreement  as  though  fully  set  forth.  The 
text  of  the  HCAO  is  available  on  the  web  at  www.ci.sf.ca.us/HCAO.  Capitalized  terms  used  in 
this  Section  and  not  defined  in  this  agreement  shall  have  the  meanings  assigned  to  such  terms  in 
Chapter  12Q. 

(a)  For  each  Covered  Employee,  Contractor  shall  provide  the  appropriate  health  benefit 
set  forth  in  Section  12Q.3  of  the  HCAO.  If  Contractor  chooses  to  offer  the  health  plan  option, 
such  health  plan  shall  meet  the  minimum  standards  set  forth  by  the  San  Francisco  Health 
Commission.. 

(b)  Notwithstanding  the  above,  if  the  Contractor  is  a small  business  as  defined  in  Section 
12Q.3(d)  of  the  HCAO,  it  shall  have  no  obligation  to  comply  with  part  (a)  above. 

(c)  Contractor's  failure  to  comply  with  the  HCAO  shall  constitute  a material  breach  of 
this  agreement.  Authority  and/or  City  shall  notify  Contractor  if  such  a breach  has  occurred.  If, 
within  30  days  after  receiving  Authority  and/or  City's  written  notice  of  a breach  of  this 
Agreement  for  violating  the  HCAO,  Contractor  fails  to  cure  such  breach  or,  if  such  breach  cannot 
reasonably  be  cured  within  such  period  of  30  days,  Contractor  fails  to  commence  efforts  to  cure 
within  such  period,  or  thereafter  fails  diligently  to  pursue  such  cure  to  completion,  Authority 
and/or  City  shall  have  the  right  to  pursue  the  remedies  set  forth  in  12Q.5(f)(l-5).  Each  of  these 
remedies  shall  be  exercisable  individually  or  in  combination  with  any  other  rights  or  remedies 
available  to  Authority  and/or  City. 

(d)  Any  Subcontract  entered  into  by  Contractor  shall  require  the  Subcontractor  to  comply 
with  the  requirements  of  the  HCAO  and  shall  contain  contractual  obligations  substantially  the 
same  as  those  set  forth  in  this  Section.  Contractor  shall  notify  Authority  and/or  City's  Office  of 
Contract  Administration  when  it  enters  into  such  a Subcontract  and  shall  certify  to  the  Office  of 
Contract  Administration  that  it  has  notified  the  Subcontractor  of  the  obligations  under  the  HCAO 
and  has  imposed  the  requirements  of  the  HCAO  on  Subcontractor  through  the  Subcontract.  Each 
Contractor  shall  be  responsible  for  its  Subcontractors'  compliance  with  this  Chapter.  If  a 
Subcontractor  fails  to  comply,  the  Authority  and/or  City  may  pursue  the  remedies  set  forth  in  this 
Section  against  Contractor  based  on  the  Subcontractor’s  failure  to  comply,  provided  that 
Authority  and/or  City  has  first  provided  Contractor  with  notice  and  an  opportunity  to  obtain  a 
cure  of  the  violation. 

(e)  Contractor  shall  not  discharge,  reduce  in  compensation,  or  otherwise  discriminate 
against  any  employee  for  notifying  Authority  and/or  City  with  regard  to  Contractor's  compliance 
or  anticipated  compliance  with  the  requirements  of  the  HCAO,  for  opposing  any  practice 
proscribed  by  the  HCAO,  for  participating  in  proceedings  related  to  the  HCAO,  or  for  seeking  to 
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assert  or  enforce  any  rights  under  the  HCAO  by  any  lawful  means. 

(f)  Contractor  represents  and  warrants  that  it  is  not  an  entity  that  was  set  up,  or  is  being 
used,  for  the  purpose  of  evading  the  intent  of  the  HCAO. 

(g)  Contractor  shall  keep  itself  informed  of  the  current  requirements  of  the  HCAO. 

(h)  Contractor  shall  provide  reports  to  the  Authority  and/or  City  in  accordance  with  any 
reporting  standards  promulgated  by  the  Authority  and/or  City  under  the  HCAO,  including  reports 
on  Subcontractors  and  Subtenants,  as  applicable. 

(i)  Contractor  shall  provide  Authority  and/or  City  with  access  to  records  pertaining  to 
compliance  with  HCAO  after  receiving  a written  request  from  Authority  and/or  City  to  do  so  and 
being  provided  at  least  five  business  days  to  respond. 

(j)  Authority  and/or  City  may  conduct  random  audits  of  Contractor  to  ascertain  its 
compliance  with  HCAO.  Contractor  agrees  to  cooperate  with  Authority  and/or  City  when  it 
conducts  such  audits. 

(k)  If  Contractor  is  exempt  from  the  HCAO  when  this  Agreement  is  executed  because  its 
amount  is  less  than  $25,000  ($50,000  for  nonprofits),  but  Contractor  later  enters  into  an 
agreement  or  agreements  that  cause  Contractor's  aggregate  amount  of  all  agreements  with 
Authority  and/or  City  to  reach  $75,000,  all  the  agreements  shall  be  thereafter  subject  to  the 
HCAO.  This  obligation  arises  on  the  effective  date  of  the  agreement  that  causes  the  cumulative 
amount  of  agreements  between  Contractor  and  the  Authority  and/or  City  to  be  equal  to  or  greater 
than  $75,000  in  the  fiscal  year. 

44.  Modification  of  Agreement 

This  Agreement  may  not  be  modified,  nor  may  compliance  with  any  of  its  terms  be  waived, 
except  by  written  instrument  executed  and  approved  in  the  same  manner  as  this  Agreement 
Contractor  shall  cooperate  with  Department  to  submit  to  the  Director  of  HRC  any  amendment, 
modification,  supplement  or  change  order  that  would  result  in  a cumulative  increase  of  the 
original  amount  of  this  Agreement  by  more  than  20%. 

45.  Administrative  Remedy  for  Agreement  Interpretation 

Should  any  question  arise  as  to  the  meaning  and  intent  of  this  Agreement,  the  question 
shall,  prior  to  any  other  action  or  resort  to  any  other  legal  remedy,  be  referred  to  the  City’s  Office 
of  Contract  Administration  which  shall  decide  the  true  meaning  and  intent  of  the  Agreement. 

46.  Agreement  Made  in  California;  Venue 

The  formation,  interpretation  and  performance  of  this  Agreement  shall  be  governed  by  the 
laws  of  the  State  of  California.  Venue  for  all  litigation  relative  to  the  formation,  interpretation 
and  performance  of  this  Agreement  shall  be  in  San  Francisco. 
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47.  Construction 


All  paragraph  captions  are  for  reference  only  and  shall  not  be  considered  in  construing  this 
Agreement. 

48.  Entire  Agreement 

This  contract  sets  forth  the  entire  Agreement  between  the  parties,  and  supersedes  all  other 
oral  or  written  provisions.  This  contract  may  be  modified  only  as  provided  in  Section  44. 

49.  Compliance  with  Laws 

Contractor  shall  keep  itself  fully  informed  of  the  Authority  and/or  City’s  Charter,  codes, 
ordinances  and  regulations  of  the  Authority  and/or  City  and  of  all  state,  and  federal  laws  in  any 
manner  affecting  the  performance  of  this  Agreement,  and  must  at  all  times  comply  with  such 
local  codes,  ordinances,  and  regulations  and  all  applicable  laws  as  they  may  be  amended  from 
time  to  time. 

50.  Severability 

Should  the  application  of  any  provision  of  this  Agreement  to  any  particular  facts  or 
circumstances  be  found  by  a court  of  competent  jurisdiction  to  be  invalid  or  unenforceable,  then 
(a)  the  validity  of  other  provisions  of  this  Agreement  shall  not  be  affected  or  impaired  thereby, 
and  (b)  such  provision  shall  be  enforced  to  the  maximum  extent  possible  so  as  to  effect  the  intent 
of  the  parties  and  shall  be  reformed  without  further  action  by  the  parties  to  the  extent  necessary 
to  make  such  provision  valid  and  enforceable. 
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IN  WITNESS  WHEREOF,  the  parties  hereto  have  executed  this  Agreement  on  the  day  first 
mentioned  above. 


AUTHORITY  AND/OR  CITY 
Recommended  by: 


Annemarie  Conroy,  Executive  Director 
Treasure  Island  Development  Authority 

Approved  as  to  Form: 

Dennis  Herrera 
City  Attorney 

By 

Deputy  City  Attorney 

Approved: 


Judith  A.  Blackwell 

Director,  Office  of  Contract  Administration 


CONTRACTOR 

By  signing  this  Agreement,  I certify  that  I 
comply  with  the  requirements  of  the 
Minimum  Compensation  Ordinance,  which 
entitle  Covered  Employees  to  certain 
minimum  hourly  wages  and  compensated 
and  uncompensated  time  off. 

I have  read  and  understood  paragraph  35,  the 
Authority  and/or  City’s  statement  urging 
companies  doing  business  in  Northern 
Ireland  to  move  towards  resolving 
employment  inequities,  encouraging 
compliance  with  the  MacBride  Principles, 
and  urging  San  Francisco  companies  to  do 
business  with  corporations  that  abide  by  the 
MacBride  Principles. 


Rick  Aubry,  President 
Rubicon  Enterprises,  Inc. 
154  South  23rd  Street 
Richmond,  CA  94804 
FEIN:  68-0353815 
Vendor  No.  46249 
510/412-1771 


APPENDICES 

A:  Services  to  be  provided  by  Contractor 

B:  Calculation  of  Charges 
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APPENDIX  A 

SERVICES  TO  BE  PROVIDED  BY  CONTRACTOR 

Contractor  shall  provide  all  labor,  materials,  and  equipment  necessary  to  perform 
groundskeeping  and  landscape  maintenance  services  on  each  Base  parcel  identified  in  Exhibit  1, 
“Map  of  Treasure  Island”  and  Exhibit  2,  “Map  of  Yerba  Buena  Island”  according  to  the 
following  Landscape  Maintenance  Specifications.  In  fulfilling  the  terms  of  this  Agreement, 
Contractor  shall  follow  the  Integrated  Pest  Management  Program  of  the  City  and  County  of  San 
Francisco.  In  performing  its  rights  and  responsibilities  under  this  Agreement,  Contractor  shall 
comply  with  the  workforce  hiring  goals  for  qualified  economically  disadvantaged  San  Francisco 
residents  as  provided  in  Addendum  1 to  this  Appendix  A. 


LANDSCAPE  MAINTENANCE  SPECIFICATIONS  FORTREASURE  AND  YERBA 
BUENA  ISLANDS 


Level  1 Services 

Turf  Grass  Mowing  and  Associated  Cleanup:  All  turf  areas  shall  be  maintained  in  a once  per 
week  during  the  growing  season  and  twice  per  month  for  the  period  November  1 5 through  March 
1,  an  average  of  two  times  per  month.  Turf  grass  height  shall  be  maintained  between  2 inches 
and  3.5  inches  at  all  times.  Mower  blades  shall  be  sharp  and  provide  a clean  and  even  cut. 
Mower  blades  shall  be  sharp  and  provide  a clean  and  even  cut.  Prior  to  mowing,  all  trash, 
papers,  and  other  debris  shall  be  removed  from  turf  areas.  Surface  imperfections  such  as  gopher 
mounds  shall  be  leveled  out.  Rubicon  shall  repair  or  replace  any  items  damaged  as  a result  of 
any  Rubicon  mowing  operation.  All  edges  along  curbs,  sidewalks,  roadways,  and  other  paved 
areas,  and  around  light  poles,  hydrants,  light  guards,  and  signs  shall  be  trimmed  on  once  per 
week.  Tree  wells  shall  be  maintained  around  all  trees  and  large  shrubs  growing  in  lawn  and  turf 
areas.  A weed  control  program  shall  be  implemented  to  achieve  turf  areas  relatively  free  of 
broadleaf  weeds  and  other  targeted  weeds.  All  clippings  shall  be  cleared  from  walkways, 
roadways,  and  other  paved  areas.  Rubicon  shall  recycle  and  reuse  waste  plant  material  to  the 
greatest  extent  possible. 

Annual  & Perennial  Color  Plants:  Annual  color  shall  be  planted  in  specified  areas  as  directed 
by  assigned  staff  of  the  Mayor’s  Treasure  Island  Project  Office.  Planting  shall  occur  three  times 
per  year  by  October  15,  April  1,  and  July  15.  Plant  beds  shall  be,maintained  at  all  times  to  insure 
good  plant  health  and  appearance.  Plant  beds  shall  be  dressed  with  fine,  uniform  organic 
compost.  It  is  estimated  that  no  more  than  1,000  flats  of  annuals  (333  flats  per  planting  session) 
and  some  perennials  will  be  required. 

Trees  and  Shrubs;  All  trees  and  shrubs  shall  be  pruned  to  as  required  to  promote  proper  health, 
provide  safe  passage,  maintain  a healthy  and  pleasing  appearance,  and  prevent  interference  with 
pedestrian  and  vehicular  traffic.  Trees  and  shrubs  shall  be  treated  as  necessary  to  prevent 
disease,  fungus,  and  insect  damage.  Trees  shall  be  pruned  to  keep  their  canopies  from  extending 
into  pathways.  All  tree  pruning  shall  be  limited  to  heights  under  12  feet.  Pruning  shall  be 
performed  to:  prevent  growth  in  front  of  windows,  over  entranceway s and  walkways,  and  in 
locations  where  visibility  at  street  intersections  would  be  obstructed;  remove  dead,_  diseased  or 
damaged  growth;  evenly  form  or  balance  trees  and  shrubs  to  maintain  their  established  shape; 
informal  hedges  or  screen  plantings  shall  not  be  converted  to  formal  shapes;  remove  tree 
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branches  up  to  eight  inches  (8”)  in  diameter  and  within  ten  fee  (10’)  of  the  ground  if  such 
branches  extend  over  pathways  or  roads;  extensive  pruning  and  “cut  back”  activities  shall  be 
accomplished  in  the  winter  to  give  trees  sufficient  time  to  recover  before  the  growing  season;  ivy 
and  ground  cover  shall  be  kept  to  a minimum  of  eight  inches  (8”)  from  shrubs  and  trees;  a 3-inch 
layer  of  mulch  will  be  installed  over  bare  soil  in  shrub  areas  to  discourage  weeds  and  improve 
soil.  Any  abnormal  and  large  infestation  of  insects  or  disease  organisms  that  cause  extensive 
damage  to  mature  trees,  or  to  a great  number  of  trees,  shall  be  performed  as  directed  at  an 
additional  cost. 

Fertilization,  Weed  Control,  Fungicides  and  Insecticides:  Fertilization  shall  be  applied  up  to 
four  (4)  times  per  year  to  promote  the  proper  health  and  appearance  of  turf,  shrubs,  trees, 
groundcover,  and  color  areas.  A complete  fertilizer  with  an  analysis  o 16-6-r  other  commercial 
liquid  fertilizers  are  not  acceptable.  Herbicides,  fungicides,  insecticides  and  lime  shall  be  applied 
as  necessary  to  maintain  superior  plant  health  and  appearance. 

Irrigation:  Irrigation  shall  be  performed  in  a manner  that  promotes  proper  plant  health  and 
growth.  Irrigation  shall  include  the  watering  of  lawns,  shrubs,  trees,  planting  areas,  round  cover 
and  containerized  plants.  Rubicon  shall  provide  back-flow  prevention  devices  approved  by  the 
San  Francisco  Department  of  Public  Works  on  all  hoses  that  are  used  for  watering  and  all 
connections  made  to  fire  hydrants. 

At  the  Facilities  Manager’s  sole  discretion,  Rubicon  shall  be  responsible  for  replacing  or 
repairing  damage  caused  to  fire  hydrants  through  Rubicon’s  use  of  any  unapproved  back-flow 
devices.  Rubicon  shall  also  repair  or  replace,  at  the  Facilities  Manager’s  sole  discretion,  damage 
caused  by  Rubicon  to  sprinkler  heads,  valves,  piping,  fire  hydrants,  or  any  other  equipment. 
Rubicon  shall  not  be  responsible  for  replacing  or  repairing  any  irrigation  system  components  that 
wear  out  or  fail  as  a result  of  normal  use,  unless  directed  to  do  so  under  a separate  additional 
work  agreement.  The  Facilities  Manager  shall  provide  water  for  irrigation  and  electricity  for 
irrigation  controllers,  and  shall  be  responsible  for  maintaining  any  repairing  any  underground 
piping  located  more  than  one  foot  from  any  sprinkler  head. 

Weed  Control  In  Paved  Areas:  Weeds  shall  be  removed  from  all  asphalt  and  other 
Paved  areas.  Herbicides  shall  be  applied  to  prevent  re-growth. 

Policing:  All  maintenance  areas  shall  be  policed  at  least  once  per  week  to  remove  paper  and 
other  trash  type  litter. 

Debris  Removal,  and  Storm  Damage  Cleanup:  All  maintenance  areas  shall  be  cleaned  two  (2) 
times  per  month  to  remove  debris,  leaves,  paper,  dead  limbs,  bark,  pine  needles,  etc.  Debris,  silt, 
and  vegetation  shall  be  removed  from  gutters,  curb  inlets,  and  gratings.  Debris  from  storms  shall 
be  removed  as  soon  as  possible. 

Playground,  Sandboxes,  Ball  Fields,  and  Tennis  Courts:  Playgrounds,  sandboxes,  ball  fields, 
and  tennis  courts  shall  be  kept  free  of  weeds  and  debris.  Sandboxes  shall  be  raked  once  a week 
to  remove  foreign  objects. 


Rubicon  P-500  (3/02—02/03)) 


Page  26 


Level  1 Task  Summary 


Frequency  / Year 


Policing 

Mowing 

Edging/Trimming 

Fertilization 

Shrub  and  Tree  maintenance 
Disease  and  Insect  Control 
Weed  Control,  Lawns 
Storm  Damage  Cleanup 
General  Debris  Pick-up 
Hand  irrigation 


52 

43 

43 


as  needed 
as  needed 
as  needed 


3 times  PLUS  spot  spraying  as  needed 


as  needed 
as  needed 
54 


These  frequencies  are  average,  projected  amounts  of  service  that  are  projected  to  provide  the 
standard  of  maintenance  described  above.  Depending  on  overall  weather  patterns,  and  associated 
plant  responses,  some  tasks  may  be  performed  more  times  than  shown  and  others  less  times  than 
shown. 

Level  2 Services 

Turf  Grass  Mowing  and  Associated  Cleanup:  Turf  areas  shall  be  mowed  an  average  of  two 
times  per  month.  Turf  grass  height  shall  be  maintained  between  2 inches  and  4 inches  at  all 
times.  Mower  blades  shall  be  sharp  and  provide  a clean  and  even  cut.  Mower  blades  shall  be 
sharp  and  provide  a clean  and  even  cut.  Prior  to  mowing,  all  trash,  papers,  and  other  debris  shall 
be  removed  from  turf  areas.  Surface  imperfections  such  as  gopher  mounds  shall  be  leveled  out. 
Rubicon  shall  repair  or  replace  any  items  damaged  as  a result  of  any  Rubicon  mowing  operation. 
All  edges  along  curbs,  sidewalks,  roadways,  and  other  paved  areas,  and  around  light  poles, 
hydrants,  light  guards,  and  signs  shall  be  trimmed  on  once  per  month.  Tree  wells  shall  be 
maintained  around  all  trees  and  large  shrubs  growing  in  lawn  and  turf  areas.  All  clippings  shall 
be  cleared  from  walkways,  roadways,  and  other  paved  areas. 

Trees  and  Shrubs:  All  trees  and  shrubs  shall  be  pruned  to  provide  safe  passage,  maintain  a 
healthy  and  pleasing  appearance,  and  prevent  interference  with  pedestrian  and  vehicular  traffic. 
Trees  and  shrubs  shall  be  treated  as  necessary  to  prevent  disease,  fungus,  and  insect  damage. 
Any  abnormal  and  large  infestation  of  insects  or  disease  organisms  that  cause  extensive  damage 
to  mature  trees,  or  to  a great  number  of  trees,  shall  be  performed  as  directed  at  an  additional  cost. 
Shrub  beds  shall  be  kept  free  of  weeds,  debris,  sucker  growth,  and  dead  plant  material. 

Irrigation:  Irrigation  shall  be  performed  in  a manner  that  promotes  good  appearance  of 
landscaped  areas.  Irrigation  shall  include  the  watering  of  lawns,  shrubs,  tree,  ground  cover  and 
containerized  plants.  Rubicon  shall  provide  back-flow  prevention  devices  approved  by  the  San 
Francisco  Department  of  Public  Works  on  all  hoses  that  are  used  for  watering  and  all 
connections  made  to  fire  hydrants. 

At  the  Facilities  Manager’s  sole  discretion,  Rubicon  shall  be  responsible  for  replacing  or 
repairing  damage  caused  to  fire  hydrants  through  Rubicon’s  use  of  any  unapproved  back-flow 
devices.  Rubicon  shall  also  repair  or  replace,  at  fhe  Facilities  Manager’s  sole  discretion,  damage 
caused  by  Rubicon  to  sprinkler  heads,  valves,  piping,  fire  hydrants,  or  any  other  equipment. 
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Rubicon  shall  not  be  responsible  for  replacing  or  repairing  any  irrigation  system  components  that 
wear  out  or  fail  as  a result  of  normal  use,  unless  directed  to  do  so  under  a separate  additional 
work  agreement.  The  Facilities  Manager  shall  provide  water  for  irrigation  and  electricity  for 
irrigation  controllers,  and  shall  be  responsible  for  maintaining  any  repairing  any  underground 
piping  located  more  than  one  foot  from  any  sprinkler  head. 

Weed  Control  In  Paved  Areas:  Weeds  shall  be  removed  from  all  asphalt  and  other 
Paved  areas.  Herbicides  shall  be  applied  to  prevent  re-growth. 

Policing,  Debris  Removal,  and  Storm  Damage  Cleanup:  All  maintenance  areas  shall  be 
policed  at  least  twice  per  month  to  remove  debris,  leaves,  paper,  dead  limbs,  bark,  pine  needles, 
etc.  Debris,  silt,  and  vegetation  shall  be  removed  from  gutters,  curb  inlets,  and  gratings.  Debris 
from  storms  shall  be  removed  as  soon  as  possible. 

Playground,  Sandboxes,  Ball  Fields,  and  Tennis  Courts:  Playgrounds,  sandboxes,  ball  fields, 
and  tennis  courts  shall  be  kept  free  of  weeds  and  debris.  Sandboxes  shall  be  raked  once  a week 
to  remove  foreign  objects. 


l evel  2 Task  Summary Frequency  / Year 


Policing 

24 

Mowing 

24 

Edging/Trimming 

24 

Fertilization 

0 

Shrub  and  Tree  maintenance 

as  needed 

Disease  and  Insect  Control 

as  needed 

Weed  Control,  Lawns 

0 

Storm  Damage  Cleanup 

as  needed 

General  Debris  Pickup 

as  needed 

Hand  Irrigation 

36 

These  frequencies  are  average  projected  amounts  of  service  that  we  feel  will  be  required  to 
provide  the  standard  of  maintenance  described  above.  Depending  on  overall  weather  patterns 
and  associated  plant  responses  we  may  perform  some  tasks  more  times  than  shown  and  others 
less  times  than  shown. 


Level  3 Services 

Mowing  and  Associated  Cleanup:  Grass  and  weeds  shall  be  cut  16  times  per  year.  Prior  to 
mowing,  all  trash  and  debris,  including  leaves,  paper  and  other  objects  within  the  maintenance 
area  shall  be  removed.  Grass/weeds  shall  be  maintained  at  a uniform  height  Of  not  less  than  2” 
and  not  more  than  5”. 


Trees  and  Shrubs:  All  trees  and  shrubs  shall  be  pruned  as  required  to  encourage  proper  health 
and  to  maintain  a pleasing  appearance.  Any  extensive  pruning  or  “cut  back”  shall  be 
accomplished  in  the  winter  or  during  the  dormant  season.  Ivy  and  ground  cover  shall  be  kept  a 


♦ 
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minimum  of  eight  inches  (8”)  from  shrubs  and  trees.  Shrub  beds  shall  be  kept  free  of  weeds, 
debris,  sucker  growth,  and  dead  plant  material. 

Weed  Control  In  Paved  Areas:_Weeds  shall  be  removed  from  all  asphalt  and  other  paved  areas 
four  times  per  year.  Herbicides  shall  b applied  to  prevent  re-growth. 

Policing,  Debris  Removal,  and  Storm  Damage  Cleanup!  All  maintenance  areas  shall  be 
policed  at  least  twice  per  month  to  remove  debris,  leaves,  paper,  dead  limbs,  bark,  pine  needles, 
etc.  Debris,  silt,  and  vegetation  shall  be  removed  from  gutters,  curb  inlets,  and  gratings.  Debris 
from  storms  shall  be  removed  as  soon  as  possible. 

Playgrounds,  Sandboxes,  Ball  Fields,  and  Tennis  Courts:  Playgrounds,  sandboxes,  ball  fields, 
and  tennis  courts  shall  be  kept  free  of  weeds  and  debris.  Sandboxes  shall  be  raked  once  a month 
to  remove  foreign  objects. 

Irrigation;  Level  3 areas  shall  not  include  any  irrigation 


Miscellaneous  Specifications 

Firebreak  Requirements:  Certain  areas  on  Yerba  Buena  Island  shall  be  maintained  as 
firebreaks  in  the  following  manner  as  directed  by  the  Division  of  Fire  Prevention  and 
Investigation  San  Francisco  Fire  Department. 

All  buildings  under  the  care  and  management  of  the  City  of  San  Francisco  shall  have  the  areas 
around  them  cleared  to  a distance  of  a minimum  of  30  feet.  All  roadways  on  City  property  shall 
have  the  areas  on  either  side  of  them  cleared  to  a distance  of  at  minimum  of  10  feet.  The  cleared 
areas  shall  be  kept  free  of  combustible  materials  such  as  dry  weeds,  shrubs,  trash,  and  fallen 
debris  from  trees.  Normal  leaf  and  pine  needle  accumulation  shall  not  be  removed.  Weeds  shall 
be  cut  or  mowed  to  a maximum  height  vegetation  remains  green  throughout  the  year  and 
presents  little  or  no  fire  hazard  shall  be  left  alone.  Any  vegetation  obstructing  roadways  or 
growing  against  buildings  shall  removed  as  directed  by  the  Facilities  Manager.  Removal  of  any 
trees  over  4 inches  in  diameter  or  over  12  feet  high  within  the  fire  break  areas  shall  only  be 
performed  as  additional  work  under  a separate  agreement. 

Sea  Wall  Requirements:  The  sea  wall  is  defined  as  the  flat  area  adjacent  to  the  rock  revetment 
that  comprises  the  perimeter  of  Treasure  Island.  From  the  end  of  Palm  Avenue  at  9th  Street  the 
sea  wall  runs  around  the  housing  area  and  returns  to  the  harbor  behind  Building  1.  Weeds  in  this 
area  shall  be  kept  at  a height  of  4 inches  or  less  by  beams  of  mechanical  and  chemical  control. 
Trash  shall  be  removed  once  per  month.  Any  debris  that  occurs  in  other  areas  along  the  sea  wall 
shall  be  the  responsibility  of  others  unless  negotiated  as  extra  work  separate  from  this  agreement. 

Storm  Drains  Requirements  for  Both  Islands:  Storm  drains  and  V ditches  shall  b cleaned  as 
often  as  necessary  during  the  rainy  season  in  to  keep  them  clear  of  debris. 

Garbage  Cans  and  Tourist  Stop  at  Front  Gate:  Garbage  cans  shall  be  emptied  3 times  per 
week.  The  tourist  parking  area  and  sidewalk  at" the  front  gate  shall  b swept  or  blown  Monday 
through  Friday. 
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For  any  questions,  to  report  damages,  or  problems,  contact  the  Mayor’s  Treasure  Island  Project 
Office: 

Lori  Mazzola,  Special  Events  Coordinator,  tel:  274-0312 
Stephen  Proud,  Deputy  Executive  Director,  tel:274-0660 
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ADDENDUM  1 TO  APPENDIX  A 
1.  WORKFORCE  HIRING  GOALS 

In  performing  its  rights  and  responsibilities  under  this  Agreement,  Contractor  shall 
comply  with  the  following  workforce  hiring  goals  for  qualified  homeless  or  otherwise 
economically  disadvantaged  persons  and  San  Francisco  residents. 

1.1  Contractor’s  Workforce  Hiring  Goals.  Contractor  shall  use  Good  faith  Efforts  to 

meet  the  work  force  hiring  goals  described  herein  (the  “Workforce  Goals”).  For  purposes  of 
this  Section  1.  Contractor’s  Good  Faith  Efforts  shall  include,  but  not  be  limited  to,  the 
following: 

(a)  Submitting  detailed  written  plans  describing  how  Contractor  intends  to  meet  the 
Workforce  Goals  (a  “Hiring  Plan”). 

(b)  Listing  jobs  available  on  the  Premises  with  the  TIHDI  Job  Broker  at  least  two  weeks 
prior  to  advertising  for  applicants  elsewhere; 

(c)  Considering  for  appropriate  job  openings  all  candidates  who  are  qualified,  screened 
and  referred  to  it  by  the  TIHDI  Job  Broker; 

(d)  Establishing  with  TIHDI  mutually  acceptable  means  of  communicating  about  job 
openings  and  provide  information  about  jobs  and  about  outcomes  of  referrals  within  a reasonable 
time  upon  request  by  the  TIHDI  Job  Broker; 

(e)  Consulting  with  the  TIHDI  Job  Broker  on  an  ongoing  basis  about  how  to  meet 
Contractor’s  Workforce  Goals;  and 

(f)  Meeting  and  conferring  with  the  TIHDI  Job  Broker  to  discuss  and  attempt  to  resolve 
any  problems  with  Contractor  meeting  its  Workforce  Goals. 

1.2  Burden  of  Proof.  If  the  Workforce  Goals  are  not  met,  Contractor  shall  have  the 

burden  of  establishing  in  any  Enforcement  Procedure  described  in  Section  1.9  below  that  it  made 
Good  Faith  Efforts  and  that  the  candidates  who  were  selected  were  better  qualified  for  work  than 
the  homeless  or  economically  disadvantages  persons  who  applied  or  were  referred  by  the  TIHDI 
Job  Broker. 


1.3  Construction  Workforce.  Without  obligation  (other  than  as  expressly  set  forth 
herein),  Contractor  shall  also  be  required  to  give  consideration  for  hiring  on  all  construction 
projects  on  the  Premises  to  qualified  homeless  or  otherwise  economically  disadvantaged  persons, 
and  to  qualified  residents  of  San  Francisco  whose  annual  income,  at  the  time  of  hire,  is  at  or 
below  fifty  percent  (50%)  of  median  income  for  the  City  as  determined  by  HUD. 

1.4  Subcontracting.  Contractor  will  consider  subcontracting  certain  tasks  to  be 
performed  by  Contractor  under  this  Agreement  to  TIHDI  member  organizations,  particularly  for 
grounds  keeping,  janitorial,  recycling  and  deconstruction  activities.  Subcontracts  with  TIHDI 
organizations  will  be  included  for  purposes  of  determining  Contractor’s  Good  Faith  Efforts  to 
meet  the  Work  Force  Goals. 
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1.5  Hiring  Plan. 

(a)  Contractor  shall  submit  its  Hiring  Plan  to  the  Authority  within  sixty  (60)  days 
of  the  Commencement  Date.  Contractor’s  Hiring  Plan  shall  include  a detailed  description  of  how 
Contractor  intends  to  meet  its  Workforce  Goals,  which  description  should  include  community 
outreach  and  recruiting  efforts,  hiring  procedures  (e.g.,  phased  hiring),  a projected  schedule  for 
meeting  the  Workforce  Goals,  and  alternative  courses  of  action  if  it  appears  that  the  Workforce 
Goals  will  not  be  met. 

(b)  During  the  first  30  days  after  the  Hiring  Plan  is  submitted,  the  Authority  and 
Contractor  shall  negotiate  in  good  faith  solutions  to  any  deficiencies  in  the  Hiring  Plan  as 
reasonably  determined  by  the  Authority.  At  the  expiration  of  such  30-day  period,  the  Authority 
shall  advise  Contractor,  through  a written  "Notice  of  Noncompliance,"  of  any  alleged  deficiency 
in  the  Hiring  Plan  remaining  at  the  close  of  such  negotiations.  The  Notice  of  Noncompliance 
shall  state  the  specific  basis  for  the  alleged  deficiency(ies)  and  the  Authority’s  suggested  cure. 
Contractor  shall  advise  the  Authority  within  10  days  of  its  receipt  of  the  Notice  of 
Noncompliance  whether  Contractor  accepts  the  suggested  cure.  If  the  Contractor  rejects  the 
suggested  cure,  either  party  may  proceed  immediately  to  the  Enforcement  Procedure  pursuant  to 
Section  1.9  below  by  filing  a Request  for  Enforcement  ("Request")  on  the  Hiring  Plan.  The 
Request  shall  specify  the  issues  presented  and  the  relief  requested. 

1.6  Reports.  Contractor  shall  prepare  reports  regarding  the  composition  of 
Contractor’s  work  force  reasonably  satisfactory  to  the  Authority. 

1.7  Matters  Subject  to  Enforcement  Procedure.  In  addition  to  the  initial  preparation 
of  the  Hiring  Plan,  all  matters  related  to  implementing  the  Hiring  Plan  and  the  Workforce  Goals 
are  subject  to  the  Enforcement  Procedure  described  in  Section  1.9  below. 

1.8  Implementation  of  Enforcement  Procedure.  The  Enforcement  Procedure,  as 
provided  for  in  Section  1.9  below,  shall  be  the  exclusive  procedure  for  resolving  any  dispute 
concerning  the  interpretation  or  implementation  of  the  Hiring  Plan  or  any  alleged  deficiency  in 
Contractor’s  Good  Faith  Efforts  to  achieve  the  Workforce  Goals.  The  Enforcement  Procedure 
shall  be  implemented  by  the  Human  Rights  Commission  of  the  City  of  County  of  San  Francisco 
(the  “Commission”),  which  shall  have  the  powers  described  below  unless  otherwise  provided  by 
law. 

(a)  All  subcontracts  related  to  the  Agreement  (“Subcontracts”)  shall 
incorporate  the  provisions  of  this  Section  1 and  the  Authority  shall  have  the  right  to  enforce  said 
obligations,  requirements  and  agreements  against  the  Contractor  or  its  subcontractors.  Contractor 
shall  require,  by  contract,  that  each  subcontractor  participates  in  Enforcement  Procedure 
proceedings  in  which  it  may  be  identified  in  a Request,  and  that  each  subcontractor  shall  be 
bound  by  the  outcome  of  such  Enforcement  Procedure  according  to  the  decision  of  the 
Commission. 

1.9  Enforcement  Procedure. 

(a)  If  the  Authority  reasonably  determines  that  Contractor  has  failed  to  use 
Good  Faith  Efforts  to  meet  the  Workforce  Goals,  or  for  any  other  matter  subject  to  this 
Enforcement  Procedure  the  Authority  shall  send  a written  Notice  of  Noncompliance  to 
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Contractor  describing  the  basis  for  its  determination  and  suggesting  a means  to  cure  any 
deficiencies.  If  Contractor  does  not,  in  the  reasonable  discretion  of  the  Authority,  cure  the 
deficiency  within  ten  (10)  days,  the  matter  shall  be  submitted  to  the  following  Enforcement 
Procedure. 

(i)  Prior  to  the  filing  and  service  of  a Request,  the  parties  to  any  dispute 
shall  meet  and  confer  in  an  attempt  to  resolve  the  dispute. 

(ii)  The  Authority,  Contractor  or  any  subcontractor  may  commence 
resolution  of  any  dispute  covered  by  the  Enforcement  Procedure  by  filing  a Request  with  the 
Commission.  Where  the  Authority  is  not  the  complaining  party,  the  Request  shall  be  served 
on  the  Authority.  Where  the  Authority  is  the  complaining  party,  the  Request  shall  be  served 
on  the  Contractor  at  the  Notice  Address  listed  in  the  Agreement,  and  the  non-compliant 
subcontractor,  if  any,  if  such  service  can  be  achieved  with  reasonable  effort.  The  Request 
shall  be  filed  and  served  either  by  hand  delivery  or  by  registered  or  certified  mail.  The 
Request  shall  identify  the  entities  involved  in  the  dispute  and  state  the  exact  nature  of  the 
dispute  and  the  relief  sought.  If  the  complaining  party  seeks  a temporary  restraining  order 
and/or  a preliminary  injunction,  the  Request  shall  so  state  in  the  caption  of  the  Request. 

(iii)  Service  on  the  Contractor  of  the  Request  or  any  notice  provided  for 
by  this  Section  1 shall  constitute  service  of  the  Request  or  notice  on  all  subcontractors  who 
are  identified  as  being  in  alleged  noncompliance  in  the  Request.  The  Contractor  shall 
promptly  serve  the  Request  or  notice,  by  hand  delivery  or  registered  or  certified  mail,  on  all 
such  subcontractors. 

(iv)  The  TIHDI  Job  Broker  shall  have  the  right  to  present  testimony  or 
documentary  evidence  at  Enforcement  Procedure  proceedings. 

(v)  After  the  filing  and  the  service  of  a Request,  the  parties  shall 
negotiate  in  good  faith  for  a period  of  10  business  days  in  an  attempt  to  resolve  the  dispute; 
provided  that  the  complaining  party  may  proceed  immediately  to  the  Enforcement  Procedure, 
without  engaging  in  such  a conference  or  negotiations,  if  the  facts  could  reasonably  be 
construed  to  support  the  issuance  of  a temporary  restraining  order  or  a preliminary  injunction 
("Temporary  Relief').  The  Commission  shall  determine  whether  the  facts  reasonably 
supported  the  issuance  of  Temporary  Relief. 

(vi)  If  the  dispute  is  not  settled  within  10  business  days,  a hearing  shall 
be  held  within  90  days  of  the  date  of  the  filing  of  the  Request,  unless  otherwise  agreed  by  the 
parties  or  ordered  by  the  Commission  upon  a showing  of  good  cause;  provided,  that  if  the 
complaining  party  seeks  a temporary  restraining  order,  the  hearing  on  the  motion  for  a 
temporary  restraining  order  shall  be  heard  not  later  than  two  (2)  business  days  after  the  filing 
of  the  Request,  and  provided  further,  if  a party  seeks  a preliminary  injunction,  such  motion 
shall  be  heard  on  15  days'  notice.  The  Commission  shall  set  the  date,  time  and  place  for  the 
Enforcement  Procedure  hearing(s)  within  the  proscribed  time  periods  by  giving  notice  by 
hand  delivery  to  the  Authority  and  the  Contractor;  except,  where  a temporary  restraining 
order  is  sought,  the  Commission  may  give  notice  of  the  hearing  date,  time  and  place  to  the 
Authority,  Contractor  and  any  affected  subcontractor  by  telephone. 
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(vii)  In  the  Enforcement  Procedure  proceedings  hereunder, 
discovery  shall  be  permitted  in  accordance  with  Code  of  Civil  Procedure  §1283.05. 

(b)  Commission's  Decision.  The  Commission  shall  render  a decision  within  20 
days  of  the  date  that  the  hearing  on  a Request  is  completed;  provided  that  where  a temporary 
restraining  order  is  sought,  the  Commission  shall  render  a decision  not  later  than  24  hours  after 
the  hearing  on  the  motion.  The  Commission  shall  send  the  decision  by  certified  or  registered 
mail  to  the  Authority,  the  Contractor  and  the  subcontractor,  if  any. 

(i)  The  Commission  may  enter  a default  award  against  any  party  who 
fails  to  appear  at  the  hearing;  provided  said  party  received  actual  notice  of  the  hearing.  In  a 
proceeding  seeking  a default  award  against  a party  other  than  the  Contractor,  the  Contractor 
shall  provide  proof  of  service  on  the  party  as  required  by  this  Article.  If  the  Contractor  fails 
to  provide  proof  of  service,  the  Contractor  shall  pay  $2,500  as  liquidated  damages  to  the 
Authority,  provided  that  no  such  damages  shall  be  assessed  if  the  Contractor  demonstrates 
that  it  made  good  faith  efforts  to  serve  the  party.  In  order  to  obtain  a default  award,  the 
complaining  party  need  not  first  seek  or  obtain  an  order  to  arbitrate  the  controversy  pursuant 
to  Code  of  Civil  Procedure  §1281.2. 

(ii)  Except  as  otherwise  provided  in  this  Section  1,  the  Commission 
shall  have  no  power  to  add  to,  subtract  from,  disregard,  modify  or  otherwise  alter  the  terms  of 
the  Agreement,  or  to  negotiate  new  agreements  or  provisions  between  the  parties. 

(iii)  The  inquiry  of  the  Commission  shall  be  restricted  to  the  particular 
controversy  that  gave  rise  to  the  request  for  the  Enforcement  Procedure.  A decision  of  the 
Commission  issued  hereunder  shall  be  final  and  binding  upon  the  Authority,  Contractor,  and 
subcontractors,  if  any,  sent  by  mail  to  the  Authority,  the  Contractor  and  the  subcontractor,  if 
any.  The  losing  party  shall  pay  the  Commission's  fees  and  related  costs  of  the  Enforcement 
Procedure.  If  a subcontractor  is  the  losing  party  and  fails  to  pay  said  fees  within  30  days  of 
the  decision,  the  Contractor  shall  pay  the  fees.  Each  party  shall  pay  its  own  attorneys'  fees 
provided  that  fees  may  be  awarded  to  the  prevailing  party  if  the  Commission  finds  that  the 
Request  was  frivolous  or  that  the  Enforcement  Procedure  action  was  otherwise  instituted  or 
litigated  in  bad  faith.  Judgment  upon  the  Commission's  decision  may  be  entered  in  any  court 
of  competent  jurisdiction. 

(c)  Remedies  and  Sanctions.  Except  as  may  otherwise  be  expressly  provided 
herein,  the  Commission  may  impose  only  the  remedies  and  sanctions  set  forth  below  and  only 
against  the  non-compliant  party(ies): 

(i)  Order  specific,  reasonable  actions  and  procedures,  in  the  form 
of  a temporary  restraining  order,  preliminary  injunction  or  permanent  injunction,  to  mitigate 
the  effects  of  the  Contractor's  failure  to  make  Good  Faith  Efforts,  and/or  to  require 
Contractor  and/or  its  subcontractors  to  make  such  Good  Faith  Efforts,  including,  but  not 
limited  to,  orders  enjoining  the  Contractor  from_recruiting,  screening  or  hiring  (through  new 
hires,  transfers  or  otherwise)  any  person  for  employment  at  the  Premises  pending  resolution 
of  the  alleged  dcficiency(ies)  in  the  Hiring  Plan  or  Contractor’s  implementation  of  the 
Workforce  Goals. 
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(ii)  Require  the  Contractor  or  Subcontractors  to  refrain  from 
entering  into  new  contracts  related  to  work  related  to  the  Agreement,  or  from  granting 
extensions  or  other  modifications  to  existing  contracts  related  to  the  Agreement,  other  than 
those  minor  modifications  or  extensions  necessary  to  enable  completion  of  the  work  covered 
by  the  existing  contract,  with  any  non-compliant  subcontractor  until  such  subcontractor 
provides  assurances  satisfactory  to  the  Authority  and  the  Contractor  of  future  Good  Faith 
Efforts  to  comply  with  the  Workforce  Goals. 

(iii)  Direct  the  Contractor  or  subcontractor  to  cancel,  terminate, 
suspend  or  cause  to  be  canceled,  terminated  or  suspended,  any  contract  or  lease  or  portion(s) 
thereof  for  failure  of  the  subcontractor  to  make  Good  Faith  Efforts  to  comply  with  the 
Workforce  Goals,  provided,  however  that  Subcontracts  may  be  continued  upon  the  condition 
that  a program  for  future  compliance  is  approved  by  the  Authority. 

(iv)  If  the  Contractor  or  subcontractor  is  found  to  be  in  willful 
breach  of  its  obligations  to  make  Good  Faith  Efforts  to  achieve  the  Workforce  Goals,  impose 
financial  penalties  not  to  exceed  $50,000  or  10  percent  of  the  total  monetary  consideration 
contemplated  by  the  Agreement,  whichever  is  less,  for  each  such  breach  on  the  party  respon- 
sible for  the  willful  breach;  provided,  however,  no  penalty  shall  bejmposed  pursuant  to  this 
paragraph  for  the  first  willful  breach  unless  the  breaching  party  has  failed  to  cure  after  being 
provided  notice  and  a reasonable  opportunity  to  cure.  The  Contractor  or  subcontractor  may 
impose  penalties  for  subsequent  willful  breaches  whether  or  not  the  breach  is  subsequently 
cured.  For  purposes  of  this  paragraph,  "willful  breach"  means  a knowing  and  intentional 
breach. 


(v)  Direct  that  the  Contractor  or  subcontractor  produce  and  provide  to 
the  Authority  any  records,  data  or  reports  that  are  necessary  to  determine  if  a violation  has 
occurred  and/or  to  monitor  the  performance  of  the  Contractor  or  Subcontractor. 

(vi)  Issue  such  other  relief  deemed  necessary  to  ensure  that  the 
Hiring  Plan  is  written  and  implemented,  and  that  Contractor  makes  Good  Faith  Efforts  to 
meet  its  Workforce  Goals,  including  requiring  the  inclusion  or  exclusion  of  specific  terms  or 
provisions  in  the  Hiring  Plan  based  on  a determination  that  the  term(s)  added  or  removed 
further  the  requirements  and  objectives  of  this  Section  1. 


(d)  Delays  due  to  enforcement.  If  Contractor  does  not  timely  perform  its 
obligations  under  the  Agreement  with  the  Authority  because  of  a Commission's  order  against  a 
party  other  than  the  Contractor,  such  order  shall  be  deemed  an  event  of  Force  Majeure,  and  the 
time  for  any  performance  by  the  Contractor  shall  be  extended  as  provided  therein;  provided, 
however,  that  Contractor  shall  make  good  faith  efforts  to  minimize  any  delays. 

(e)  Exculpatory  clause.  The  Contractor  and  its  subcontractors  hereby  forever 
waive  and  release  any  and  all  claims  against  the  Authority  for  Losses  arising  under  or  related  to 
this  Section  1. 
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(0  California  law  applies.  California  law,  including  the  California  Arbitration 
Act,  Code  of  Civil  Procedure  §§1280  through  1294.2,  shall  govern  all  the  Enforcement 
Procedure  proceedings. 


% 


(g)  Designation  of  agent  for  service.  Not  later  than  five  (5)  days  after  the  execution  of 
this  Agreement,  the  Contractor  shall  designate  a person  or  business,  residing  or 
located  in  the  City  and  County  of  San  Francisco,  as  its  agent  for  service  of  a Request 
and  all  notices  provided  for  herein.  If  the  Contractor  has  an  office  located  in 
San  Francisco,  it  may  designate  itself  as  agent  for  service.  The  designation  shall  be 
served  on 


1.10.  Relationship  to  Other  Employment  Agreements.  Nothing  in  this  Agreement 
shall  be  interpreted  to  prohibit  the  continuation  of  existing  workforce-training  agreements  or 
interfere  with  consent  decrees,  collective  bargaining  agreements  or  existing  employment 
contracts.  In  the  case  of  collective  bargaining  agreements,  Contractor  will  take  primary 
responsibility  for  integrating  the  requirements  of  Contractor’s  Workforce  Goals  with  any  such 
collective  bargaining  agreements.  As  necessary,  Contractor  will  attempt  to  negotiate  equivalent 
first  source  hiring  obligations  with  relevant  unions. 
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APPENDIX  B BUDGET 


For  an  amount  not  to  exceed  $54,958  per  month  month,  or  $659,499  per  year 
Contractor  will  provide  the  following: 

SERVICE 


PARCEL 

DESCRIPTION 

LEVEL 

FY03 

parcel  1 

bldg  1,  tourist  stop, causeway 

1 

32,182 

parcel  1A 

bldg  180 

1 

7,848 

parcel  2 

bldg  2 

1 

19,929 

parcel  3 

bldg  3 

1 

8,208 

parcel  4 

pier  1 

3 

1,352 

parcel  5 

calif  between  m&l 

2 

4,513 

parcel  6 

picnic  area  tennis  courts 

3 

8,139 

parcel  6A 

baseball  field 

3 

2,875 

parcel  6B 

bldg  233  lift  station  surrounds 

3 

3,809 

parcel  7 

bldg  92  & surrounds 

3 

18,704 

parcel  8 

bldgs  99,  29,  & surrounds 

3 

13,835 

parcel  9 

demolition  site 

parcel  10 

legal  bldg  & surrounds 

2 

19,418 

parcel  1 1 

Job  Corps 

parcel  12 

post  office 

3 

5,332 

parcel  13 

dog  park  site/playing  fields 

1 

50,872 

parcel  14 

star  barracks 

2 

28,685 

parcel  15 

great  lawn  casa  chapel  library 

1 

121,722 

parcel  16 

nimitz  conference  center 

2 

18,889 

parcel  17 

TIHDI  childcare  center 

parcel  18 

navy  exchange 

3 

1,774 

parcel  18A 

CEC  laydown 

parcel  18B 

bldg  257 

3 

4,816 

parcel  19 

old  brig 

3 

8,617 

parcel  19A 

field 

parcel  20 

elementary  school 

parcel  21 

below 

parcel  21 A 

gym  & surrounds 

below 

parcel  22 

fire  school 

3 

1,991 

parcel  23 

puc 

3 

4,550 

parcel  24 

brig 

1 

8,528 

parcel  25 

gas  station 

3 

2,106 

parcel  26 

sewage  treatment 

parcel  27 

area  near  Austin  Hall 

1 

1,995 

parcel  27A 

Austin  Hall  & surrounds 

2 

below 

parcel  28A 

housing  ir  sites 

below 

parcel  28B 

housing  ir  sites 

parcel  29 

auto  hobby  shop 

3 

2,725 

YERBA  BUENA  ISLAND 

Captains  Park 

1 

7,797 

quarters  1 

Nimitz  House 

2 

6,279 

quarters  2-7 

great  whites 

2 

16,159 

quarters  61 

1 

3,159 

quarters  62 

2 

7,130 

quarters  240 

2, 

7,652 

SUBTOTAL 

451,590 
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Adjunct  Work  Items 

item  1 

fire  breaks 

41,963 

item  2 

outer  seawall 

11,539 

iem  3 

inner  seawall 

6,969 

item  4 

garbage  & tourist  stop 

14,090 

item  5 

Tl  garbage  cans 

11,726 

item  6 

poison  oak 

1,394 

item  7 

annual  planting  & maintenance 

21,443 

item  8 

diseases  & insects 

1,747 

item  9 

storm  damage  clean-up 

27,946 

item  10 

inventory  housing  (parcel  28) 

12,240 

item  1 1 

reservoir  maintenance 

17,431 

item  12 

pump  station  maintenance 

4,576 

item  13 

parcel  21 

11,794 

item  14 

parcel  21 A 

17,907 

item  15 

parcel  27A 

5,144 

Subtotal 

207,909 

TOTAL 

659,499 

Additional  Services 

290,501 

CONTRACT  MAXIMUM 

950,000 

Written  authorization  is  required  to  expend  funds  allocated  for  additional  landscape 
services  and  playground  rehabilitation  services. 
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Notes 


AGENDA  ITEM 

TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
City  and  County  of  San  Francisco 


Agenda  Item  No.  16 


Meeting  of  April  10,  2002 


Subject:  Request  for  Approval  of  Contract  with  Toolworks,  Inc.  for  janitorial  and  building 
maintenance  services  for  the  period  March  2002  through  February  2003  for  an  amount  not  to 
exceed  $125,000. 

Contact/Phone:  Annemarie  Conroy,  Executive  Director 

Stephen  Proud,  Deputy  Executive  Director 
274-0660 


SUMMARY  OF  PROPOSED  ACTION 

Authorize  execution  of  a contract  with  Toolworks,  a member  organization  of  the  Treasure  Island 
Homeless  Development  Initiative,  for  janitorial  and  building  maintenance  services  for  the  period 
March  1,  2002  through  February  28,  2003  for  an  amount  not  to  exceed  $125,000 


DISCUSSION 

Toolworks,  a member  organization  of  the  Treasure  Island  Homeless  Development  Initiative 
(TIHDI),  is  a non-profit  agency  organized  to  provide  services  that  increase  economic 
opportunities  for  people  with  disabilities.  One  of  its  programs  is  contractual  janitorial  services. 
Janitorial  and  other  building  maintenance  services  are  identified  in  the  draft  Homeless 
Component  of  the  Treasure  Island  Reuse  Plan  as  one  of  the  economic  development  opportunities 
available  to  assist  homeless  and  other  economically  disadvantaged  San  Franciscans.  The  Board 
of  Supervisors  has  authorized  the  Authority  to  engage  in  sole  source  negotiations  with  TIHDI 
member  organizations  for  contracts  for  economic  development  opportunities  identified  in  the 
Reuse  Plan. 

Janitorial  services  are  required  for  the  Treasure  Island  Project  offices  and  the  special  event 
venues.  Since  the  event  venues  often  are  booked  for  both  Saturdays  and  Sundays,  janitorial 
services  are  needed  seven  days  a week.  The  proposed  contract  with  Toolworks  provides  for  74 
hours  of  janitorial  services  weekly  for  an  amount  not  to  exceed  $7,290.00  per  month  or  $87,480 
per  year.  The  contract  also  provides  for  $37,520  in  additional  janitorial  services,  including 
(subject  to  negotiation)  assistance  with  special  event  support. 

RECOMMENDATION 

Staff  recommends  approval  of  the  contract  with  Toolworks. 
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[Continuation  of  a Contract  for  Janitorial  and  other  Building  Services] 

RESOLUTION  AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  EXECUTE  A 
CONTRACT  WITH  TOOLWORKS,  INC.,  A MEMBER  ORGANIZATION  OF  THE 
TREASURE  ISLAND  HOMELESS  DEVELOPMENT  INITIATIVE,  AND  A CALIFORNIA 
PUBLIC  BENEFIT  CORPORATION,  FOR  AN  AMOUNT  NOT  TO  EXCEED  $125,000  TO 
PROVIDE  JANITORIAL  AND  OTHER  BUILDING  SERVICES  FOR  THE  PERIOD  MARCH 
2002  THROUGH  FEBRUARY  2003. 

WHEREAS,  Naval  Station  Treasure  Island  is  a military  base  located  on  Treasure  Island  and  Yerba 
Buena  Island  (together,  the  "Base"),  which  is  currently  owned  by  the  United  States  of  America  (“the 
Federal  Government”);  and, 

WHEREAS,  Treasure  Island  was  selected  for  closure  and  disposition  by  the  Base  Realignment  and 
Closure  Commission  in  1993,  acting  under  Public  Law  101-510,  and  its  subsequent  amendments;  and, 
WHEREAS,  In  1995,  the  General  Services  Administration  and  the  Bureau  of  Land  Management 
determined  that  Yerba  Buena  Island  was  surplus  to  the  Federal  Government’s  needs  and  could  be 
transferred  to  the  administrative  jurisdiction  of  the  Department  of  Defense  under  the  Base  Closure  and 
Realignment  Act  of  1990  and  disposed  of  together  with  Treasure  Island;  and, 

WHEREAS,  On  May  2,  1997,  the  Board  of  Supervisors  passed  Resolution  No.  380-97,  authorizing  the 
Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit  corporation  known  as  the 
Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a single  entity  focused  on  the 
planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and  conversion  of  the  Base  for  the  public 
interest,  convenience,  welfare  and  common  benefit  of  the  inhabitants  of  the  City  and  County  of  San 
Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section  33492.5  of 
the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the  Statutes  of  1968 
(the  “Act”),  the  California  Legislature  (I)  designated  the  Authority  as  a redevelopment  agency  under 
California  redevelopment  law  with  authority  over  the  Base  upon  approval  of  the  City’s  Board  of 
Supervisors,  and  (ii)  with  respect  to  those  portions  of  the  Base  which  are  subject  to  Tidelands  Trust, 
vested  in  the  Authority  the  Authority  to  administer  the  public  trust  for  commerce,  navigation  and 
fisheries  as  to  such  property;  and 
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WHEREAS,  The  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a redevelopment 
agency  for  Treasure  Island  in  1997;  and, 

WHEREAS,  the  City  and  County  of  San  Francisco  negotiated  a proposed  Base  Closure  Homeless 
Assistance  Agreement  and  Option  to  Lease  Real  Property  with  the  Treasure  Island  Homeless 
Development  Initiative,  a California  nonprofit  corporation  organized  to  utilize  the  resources  of  former 
naval  base  Treasure  Island  available  to  help  fill  gaps  in  the  continuum  of  care  for  homeless  persons  and 
families,  pursuant  to  the  Base  Closure  Community  Redevelopment  and  Homeless  Assistance  Act  of 
1994;  and, 

WHEREAS,  the  Authority  wishes  to  support  the  Treasure  Island  Homeless  Development  Initiative 
pursuant  to  the  Base  Closure  Community  Redevelopment  and  Homeless  Assistance  Act  of  1994;  and 
WHEREAS,  the  Contractor  represents  and  warrants  that  it  is  qualified  to  perform  the  janitorial  and 
other  building  maintenance  services  required  by  the  Authority  as  set  forth  under  this  Contract;  and 
WHEREAS,  the  Authority  has  negotiated  with  the  Contractor  to  reach  an  agreement  on  the  scope  of 
work,  and  budget  for  the  services  shown  in  Appendix  A;  now,  therefore  be  it 

RESOLVED,  That  the  Authority  hereby  authorizes  the  Executive  Director  of  the  Project  to  execute  a 
contract  with  Toolworks,  Inc.,  a California  public  benefit  corporation,  for  an  amount  not  to  exceed 
$125,000  to  provide  janitorial  and  other  building  maintenance  services  for  former  naval  base  Treasure 
Island. 


CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure  Island  Development 
Authority,  a California  nonprofit  public  benefit  corporation,  and  that  the  above  Resolution  was  duly 
adopted  and  approved  by  the  Board  of  Directors  of  the  Authority  at  a properly  noticed  meeting  on  April 
10,  2002. 


William  Fazande,  Secretary 


City  and  County  of  San  Francisco 
TREASURE  ISLAND  DEVELOPMENT  AUTHORITY 
Treasure  Island  Building  1,  410  Palm  Avenue 
San  Francisco,  California  94130 


Agreement  between  the  Treasure  Island  Development  Authority  and 

TOOLWORKS,  INC. 


This  Agreement  is  made  this  first  day  of  March  2002,  in  the  City  and  County  of  San  Francisco, 
State  of  California,  by  and  between  Toolworks,  Inc.,  a California  nonprofit  corporation  and  a 
member  organization  of  the  Treasure  Island  Homeless  Development  Initiative,  hereinafter 
referred  to  as  “Contractor,”  and  the  Treasure  Island  Development  Authority,  a municipal 
corporation,  hereinafter  referred  to  as  “Authority,”  acting  by  and  through  its  Executive  Director, 
hereinafter  referred  to  as  "Executive  Director." 

Recitals 

WHEREAS,  Naval  Station  Treasure  Island  is  a military  base  located  on  Treasure  Island  and 
Yerba  Buena  Island  (together,  the  "Base"),  which  is  currently  owned  by  the  United  States  of 
America  (“the  Federal  Government”);  and, 

WHEREAS,  Treasure  Island  was  selected  for  closure  and  disposition  by  the  Base  Realignment 
and  Closure  Commission  in  1993,  acting  under  Public  Law  101-510,  and  its  subsequent 
amendments;  and, 

WHEREAS,  In  1995,  the  General  Services  Administration  and  the  Bureau  of  Land  Management 
determined  that  Yerba  Buena  Island  was  surplus  to  the  Federal  Government’s  needs  and  could  be 
transferred  to  the  administrative  jurisdiction  of  the  Department  of  Defense  under  the  Base 
Closure  and  Realignment  Act  of  1990  and  disposed  of  together  with  Treasure  Island;  and, 

WHEREAS,  On  May  2,  1997,  the  City’s  Board  of  Supervisors  passed  Resolution  No.  380-97, 
authorizing  the  Mayor’s  Treasure  Island  Project  Office  to  establish  a nonprofit  public  benefit 
corporation  known  as  the  Treasure  Island  Development  Authority  (the  “Authority”)  to  act  as  a 
single  entity  focused  on  the  planning,  redevelopment,  reconstruction,  rehabilitation,  reuse  and 
conversion  of  the  Base  for  the  public  interest,  convenience,  welfare  and  common  benefit  of  the 
inhabitants  of  the  City  and  County  of  San  Francisco;  and, 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended  Section 
33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter  1333  of  the 
Statutes  of  1968  (the  “Act”),  the  California  Legislature  (I)  designated  the  Authority  as  a 
redevelopment  agency  under  California  redevelopment  law  with  authority  over  the  Base  upon 
approval  of  the  City’s  Board  of  Supervisors,  and  (ii)  with  respect  to  those  portions  of  the  Base 
which  are  subject  to  Tidelands  Trust,  vested  in  the  Authority  the  authority  to  administer  the 
public  trust  for  commerce,  navigation  and  fisheries- as  to  such  property;  and 
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WHEREAS,  The  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a 
redevelopment  agency  for  Treasure  Island  in  1997;  and, 

WHEREAS,  It  is  necessary  to  provide  janitorial  services  to  fulfill  the  requirements  of  the 
Authority’s  contract  with  the  United  States  Navy  for  caretaker  services  on  former  naval  base 
Treasure  Island,  and  to  promote  public  health  and  safety  on  Treasure  Island  and 

WHEREAS,  the  Authority  wishes  to  support  the  Homeless  Assistance  Component  of  the 
Treasure  Island  Reuse  Plan;  and 

WHEREAS,  the  Contractor  is  a member  of  the  Treasure  Island  Homeless  Development 
Initiative;  and 

WHEREAS,  the  Contractor  represents  and  warrants  that  it  is  qualified  to  perform  the  janitorial 
sen  ices  required  by  the  Authority  as  set  forth  in  this  Agreement;  and 

WHEREAS,  the  Authority  has  negotiated  with  the  Contractor  to  reach  agreement  on  the  scope  of 
work,  and  budget  for  janitorial  services  shown  in  Appendix  A;  and 

WHEREAS,  approval  for  said  Agreement  was  obtained  from  the  Board  of  Supervisors  by 
Resolution  No.  672-96  dated  July  1,  1997; 

Now,  THEREFORE,  the  parties  agree  as  follows: 

1 . Certification  of  Funds;  Budget  and  Fiscal  Provisions;  Termination  in  the  Event  of 
Non-Appropriation 

This  Agreement  is  subject  to  the  budget  and  fiscal  provisions  of  the  Charter  of  the  City  and 
County  of  San  Francisco  (“City”).  Charges  will  accrue  only  after  prior  written  authorization 
certified  by  the  City’s  Controller  (“Controller”),  and  the  amount  of  Authority's  obligation 
hereunder  shall  not  at  any  time  exceed  the  amount  certified  for  the  purpose  and  period  stated  in 
such  advance  authorization. 

This  Agreement  will  terminate  without  penalty,  liability  or  expense  of  any  kind  to 
Authority  and/or  City  at  the  end  of  any  fiscal  year  if  funds  are  not  appropriated  for  the  next 
succeeding  fiscal  year.  If  funds  are  appropriated  for  a portion  of  the  fiscal  year,  this  Agreement 
will  terminate,  without  penalty,  liability  or  expense  of  any  kind  at  the  end  of  the  term  for  which 
funds  are  appropriated. 

The  Authority  and/or  City  have  no  obligation  to  make  appropriations  for  this  Agreement  in 
lieu  of  appropriations  for  new  or  other  agreements.  Authority  and/or  City  budget  decisions  are 
subject  to  the  discretion  of  the  Mayor  and  the  Board  of  Supervisors.  Contractor’s  assumption  of 
risk  of  possible  non-appropriation  is  part  of  the  consideration  for  this  Agreement. 

THIS  SECTION  CONTROLS  AGAINST  ANY  AND  ALL  OTHER  PROVISIONS  OF 
THIS  AGREEMENT. 
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2.  Term  of  the  Agreement 


Subject  to  Section  1,  the  term  of  this  Agreement  shall  be  from  March  1,  2002  to  February 
28,  2003. 

3.  Effective  Date  of  Agreement 

This  Agreement  shall  become  effective  when  the  Controller  has  certified  to  the  availability 
of  funds  and  Contractor  has  been  notified  in  writing. 

4.  Services  Contractor  Agrees  to  Perform 

The  Contractor  agrees  to  perform  the  services  provided  for  in  Appendix  A,  “Description  of 
Services,”  attached  hereto  and  incorporated  by  reference  as  though  fully  set  forth  herein. 

5.  Compensation 

Compensation  shall  be  made  in  monthly  payments  on  or  before  the  last  day  of  each  month 
for  work,  as  set  forth  in  Section  4 of  this  Agreement,  that  the  Executive  Director,  in  her  sole 
discretion,  concludes  has  been  performed  as  of  the  last  day  of  the  immediately  preceding  month. 
In  no  event  shall  the  amount  of  this  Agreement  exceed  one  hundred  twenty-five  thousand  dollars 
($125,000).  The  breakdown  of  costs  associated  with  this  Agreement  appears  in  Appendix  B, 
“Calculation  of  Charges,”  attached  hereto  and  incorporated  by  reference  as  though  fully  set  forth 
herein. 

No  charges  shall  be  incurred  under  this  Agreement  nor  shall  any  payments  become  due  to 
Contractor  until  reports,  services,  or  both,  required  under  this  Agreement  are  received  from 
Contractor  and  approved  by  the  Authority  as  being  in  accordance  with  this  Agreement. 
Authority  and/or  City  may  withhold  payment  to  Contractor  in  any  instance  in  which  Contractor 
has  failed  or  refused  to  satisfy  any  material  obligation  provided  for  under  this  Agreement. 

In  no  event  shall  Authority  and/or  City  be  liable  for  interest  or  late  charges  for  any  late 
payments. 

6.  Guaranteed  Maximum  Costs 

(a)  The  Authority  and/or  City's  obligation  hereunder  shall  not  at  any  time  exceed  the 
amount  certified  by  the  Controller  for  the  purpose  and  period  stated  in  such  certification. 

(b)  Except  as  may  be  provided  by  laws  governing  emergency  procedures,  officers  and 
employees  of  the  Authority  and/or  City  are  not  authorized  to  request,  and  the  Authority  and/or  City 
is  not  required  to  reimburse  the  Contractor  for  Commodities  or  Services  beyond  the  agreed  upon 
contract  scope  unless  the  changed  scope  is  authorized  by  amendment  and  approved  as  required  by 
law. 


(c)  Officers  and  employees  of  the  Authority  and/or  City  are  not  authorized  to  offer  or 
promise,  nor  is  the  Authority  and/or  City  required  to  honor,  any  offered  or  promised  additional 
funding  in  excess,  of  the  maximum  amount  of  funding  for  which  the  contract  is  certified  without 
certification  of  the  additional  amount  by  the  Controller. 
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(d)  The  Controller  is  not  authorized  to  make  payments  on  any  contract  for  which  funds 
have  not  been  certified  as  available  in  the  budget  or  by  supplemental  appropriation. 

7.  Payment;  Invoice  Format 

Invoices  furnished  by  Contractor  under  this  Agreement  must  be  in  a form  acceptable  to  the 
Authority.  All  amounts  paid  by  Authority  and/or  City  to  Contractor  shall  be  subject  to  audit  by 
Authority  and/or  City. 

Payment  shall  be  made  by  Authority  and/or  City  to  Contractor  at  the  address  specified  in 
the  section  entitled  “Notices  to  the  Parties.” 

8.  Submitting  False  Claims;  Monetary  Penalties 

Pursuant  to  San  Francisco  Administrative  Code  §21.35,  any  contractor,  subcontractor  or 
consultant  who  submits  a false  claim  shall  be  liable  to  the  Authority  and/or  City  for  three  times 
the  amount  of  damages  which  the  Authority  and/or  City  sustains  because  of  the  false  claim.  A 
contractor,  subcontractor  or  consultant  who  submits  a false  claim  shall  also  be  liable  to  the 
Authority  and/or  City  for  the  costs,  including  attorneys’  fees,  of  a civil  action  brought  to  recover 
any  of  those  penalties  or  damages,  and  may  be  liable  to  the  Authority  and/or  City  for  a civil 
penalty  of  up  to  $10,000  for  each  false  claim.  A contractor,  subcontractor  or  consultant  will  be 
deemed  to  have  submitted  a false  claim  to  the  Authority  and/or  City  if  the  contractor, 
subcontractor  or  consultant:  (a)  knowingly  presents  or  causes  to  be  presented  to  an  officer  or 
employee  of  the  Authority  and/or  City  a false  claim  or  request  for  payment  or  approval;  (b) 
knowingly  makes,  uses,  or  causes  to  be  made  or  used  a false  record  or  statement  to  get  a false 
claim  paid  or  approved  by  the  Authority  and/or  City;  (c)  conspires  to  defraud  the  Authority 
and  or  City  by  getting  a false  claim  allowed  or  paid  by  the  Authority  and/or  City;  (d)  knowingly 
makes,  uses,  or  causes  to  be  made  or  used  a false  record  or  statement  to  conceal,  avoid,  or 
decrease  an  obligation  to  pay  or  transmit  money  or  property  to  the  Authority  and/or  City;  or  (e) 
is  a beneficiary  of  an  inadvertent  submission  of  a false  claim  to  the  Authority  and/or  City, 
subsequently  discovers  the  falsity  of  the  claim,  and  fails  to  disclose  the  false  claim  to  the 
Authority  and/or  City  within  a reasonable  time  after  discovery  of  the  false  claim. 

9.  Disallowance 

If  Contractor  claims  or  receives  payment  from  Authority  and/or  City  for  a service, 
reimbursement  for  which  is  later  disallowed  by  the  State  of  California  or  United  States 
Government,  Contractor  shall  promptly  refund  the  disallowed  amount  to  Authority  and/or  City 
upon  Authority  and/or  City’s  request.  At  its  option.  Authority  and/or  City  may  offset  the  amount 
disallowed  from  any  payment  due  or  to  become  due  to  Contractor  under  this  Agreement  or  any 
other  Agreement. 

By  executing  this  Agreement,  Contractor  certifies  that  Contractor  is  not  suspended, 
debarred  or  otherwise  excluded  from  participation  in  federal  assistance  programs.  Contractor 
acknowledges  that  this  certification  of  eligibility  to  receive  federal  funds  is  a material  terms  of 
the  Agreement. 

10.  Taxes 
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a.  Payment  of  any  taxes,  including  possessory  interest  taxes  and  California  sales  and  use 
taxes,  levied  upon  or  as  a result  of  this  Agreement,  or  the  services  delivered  pursuant  hereto, 
shall  be  the  obligation  of  Contractor. 

b.  Contractor  recognizes  and  understands  that  this  Agreement  may  create  a “possessory 
interest”  for  property  tax  purposes.  Generally,  such  a possessory  interest  is  not  created  unless  the 
Agreement  entitles  the  Contractor  to  possession,  occupancy,  or  use  of  Authority  and/or  City 
property  for  private  gain.  If  such  a possessory  interest  is  created,  then  the  following  shall  apply: 

(1)  Contractor,  on  behalf  of  itself  and  any  permitted  successors  and  assigns, 
recognizes  and  understands  that  Contractor,  and  any  permitted  successors  and 
assigns,  may  be  subject  to  real  property  tax  assessments  on  the  possessory 
interest; 

(2)  Contractor,  on  behalf  of  itself  and  any  permitted  successors  and  assigns, 
recognizes  and  understands  that  the  creation,  extension,  renewal,  or  assignment 
of  this  Agreement  may  result  in  a “change  in  ownership”  for  purposes  of  real 
property  taxes,  and  therefore  may  result  in  a revaluation  of  any  possessory 
interest  created  by  this  Agreement.  Contractor  accordingly  agrees  on  behalf  of 
itself  and  its  permitted  successors  and  assigns  to  report  on  behalf  of  the 
Authority  and/or  City  to  the  County  Assessor  the  information  required  by 
Revenue  and  Taxation  Code  section  480.5,  as  amended  from  time  to  time,  and 
any  successor  provision. 

(3)  Contractor,  on  behalf  of  itself  and  any  permitted  successors  and  assigns, 
recognizes  and  understands  that  other  events  also  may  cause  a change  of 
ownership  of  the  possessory  interest  and  result  in  the  revaluation  of  the 
possessory  interest,  (see,  e.g.,  Rev.  & Tax.  Code  section  64,  as  amended  from 
time  to  time).  Contractor  accordingly  agrees  on  behalf  of  itself  and  its  permitted 
successors  and  assigns  to  report  any  change  in  ownership  to  the  County 
Assessor,  the  State  Board  of  Equalization  or  other  public  agency  as  required  by 
law. 

(4)  Contractor  further  agrees  to  provide  such  other  information  as  may  be  requested 
by  the  Authority  and/or  City  to  enable  the  Authority  and/or  City  to  comply  with 
any  reporting  requirements  for  possessory  interests  that  are  imposed  by 
applicable  law. 

11.  Payment  Does  Not  Imply  Acceptance  of  Work 

The  granting  of  any  payment  by  Authority  and/or  City,  or  the  receipt  thereof  by  Contractor, 
shall  in  no  way  lessen  the  liability  of  Contractor  to  replace  unsatisfactory  work,  equipment,  or 
materials,  although  the  unsatisfactory  character  of  such  work,  equipment  or  materials  may  not 
have  been  apparent  or  detected  at  the  time  such  payment  was  made.  Materials,  equipment, 
components,  or  workmanship  that  do  not  conform  to  the  requirements  of  this  Agreement  may  be 
rejected  by  Authority  and/or  City  and  in  such  case  must  be  replaced  by  Contractor  without  delay. 
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12.  Qualified  Personnel 

Work  under  this  Agreement  shall  be  performed  only  by  competent  personnel  under  the 
supervision  of  and  in  the  employment  of  Contractor.  Contractor  will  comply  with  Authority 
and  or  City’s  reasonable  requests  regarding  assignment  of  personnel,  but  all  personnel,  including 
those  assigned  at  Authority  and/or  City’s  request,  must  be  supervised  by  Contractor.  Contractor 
shall  commit  adequate  resources  to  complete  the  project  within  the  project  schedule  specified  in 
this  Agreement. 

13.  Responsibility  for  Equipment 

Authority  and/or  City  shall  not  be  responsible  for  any  damage  to  persons  or  property  as  a 
result  of  the  use,  misuse  or  failure  of  any  equipment  used  by  Contractor,  or  by  any  of  its 
employees,  even  though  such  equipment  be  furnished,  rented  or  loaned  to  Contractor  by 
Authority  and/or  City. 

14.  Independent  Contractor;  Payment  of  Taxes  and  Other  Expenses 

a.  Independent  Contractor:  Contractor  or  any  agent  or  employee  of  Contractor  shall 
be  deemed  at  all  times  to  be  an  independent  contractor  and  is  wholly  responsible  for  the  manner 
in  which  it  performs  the  services  and  work  requested  by  Authority  and/or  City  under  this 
Agreement.  Contractor  or  any  agent  or  employee  of  Contractor  is  liable  for  the  acts  and 
omissions  of  itself,  its  employees  and  its  agents.  Nothing  in  this  Agreement  shall  be  construed  as 
creating  an  employment  or  agency  relationship  between  Authority  and/or  City  and  Contractor  or 
any  agent  or  employee  of  Contractor. 

Any  terms  in  this  Agreement  referring  to  direction  from  Authority  and/or  City  shall  be 
construed  as  providing  for  direction  as  to  policy  and  the  result  of  Contractor’s  work  only,  and  not 
as  to  the  means  by  which  such  a result  is  obtained.  Authority  and/or  City  does  not  retain  the  right 
to  control  the  means  or  the  method  by  which  Contractor  performs  work  under  this  Agreement. 

b.  Payment  of  Taxes  and  Other  Expenses:  Should  Authority  and/or  City,  in  its 
discretion,  or  a relevant  taxing  authority  such  as  the  Internal  Revenue  Service  or  the  State 
Employment  Development  Division,  or  both,  determine  that  Contractor  is  an  employee  for 
purposes  of  collection  of  any  employment  taxes,  the  amounts  payable  under  this  Agreement  shall 
be  reduced  by  amounts  equal  to  both  the  employee  and  employer  portions  of  the  tax  due  (and 
offsetting  any  credits  for  amounts  already  paid  by  Contractor  which  can  be  applied  against  this 
liability).  Authority  and/or  City  shall  then  forward  those  amounts  to  the  relevant  taxing  authority. 

Should  a relevant  taxing  authority  determine  a liability  for  past  services  performed  by 
Contractor  for  Authority  and/or  City,  upon  notification  of  such  fact  by  Authority  and/or  City, 
Contractor  shall  promptly  remit  such  amount  due  or  arrange  with  Authority  and/or  City  to  have 
the  amount  due  withheld  from  future  payments  to  Contractor  under  this  Agreement  (again, 
<>!l setting  any  amounts  already  paid  by  Contractor  which  can  be  applied  as  a credit  against  such 
liability). 

A determination  of  employment  status  pursuant  to  the  preceding  two  paragraphs  shall  be 
solely  for  the  purposes  of  the  particular  tax  in- question,  and  for  all  other  purposes  of  this 
Agreement,  Contractor  shall  not  be  considered  an  employee  of  Authority  and/or  City. 


Toolworks  P-500  (3/02—02/03)) 


Page  6 


Notwithstanding  the  foregoing,  should  any  court,  arbitrator,  or  administrative  authority 
determine  that  Contractor  is  an  employee  for  any  other  purpose,  then  Contractor  agrees  to  a 
reduction  in  Authority  and/or  City’s  financial  liability  so  that  Authority  and/or  City’s  total 
expenses  under  this  Agreement  are  not  greater  than  they  would  have  been  had  the  court, 
arbitrator,  or  administrative  authority  determined  that  Contractor  was  not  an  employee. 

15.  Insurance 

a.  Without  in  any  way  limiting  Contractor’s  liability  pursuant  to  the  “Indemnification” 
section  of  this  Agreement,  Contractor  must  maintain  in  force,  during  the  full  term  of  the 
Agreement,  insurance  in  the  following  amounts  and  coverages: 

(1)  Workers’  Compensation,  in  statutory  amounts,  with  Employers’  Liability  Limits 
not  less  than  $1,000,000  each  accident;  and 

(2)  Commercial  General  Liability  Insurance  with  limits  not  less  than  $1,000,000 
each  occurrence  Combined  Single  Limit  for  Bodily  Injury  and  Property 
Damage,  including  Contractual  Liability,  Personal  Injury,  Products  and 
Completed  Operations;  and 

(3)  Commercial  Automobile  Liability  Insurance  with  limits  not  less  than 
$1,000,000  each  occurrence  Combined  Single  Limit  for  Bodily  Injury  and 
Property  Damage,  including  Owned,  Non-Owned  and  Hired  auto  coverage,  as 
applicable. 

b.  Commercial  General  Liability  and  Business  Automobile  Liability  Insurance  policies 
must  provide  the  following: 

(1)  Name  as  Additional  Insured  the  Authority  and  the  City  and  County  of  San 
Francisco,  their  Officers,  Agents,  and  Employees. 

(2)  That  such  policies  are  primary  insurance  to  any  other  insurance  available  to  the 
Additional  Insureds,  with  respect  to  any  claims  arising  out  of  this  Agreement, 
and  that  insurance  applies  separately  to  each  insured  against  whom  claim  is 
made  or  suit  is  brought. 

c.  All  policies  shall  provide  thirty  days’  advance  written  notice  to  Authority  and/or  City 
of  cancellation  mailed  to  the  following  address: 

Treasure  Island  Development  Authority 

Treasure  Island  Building  One 

410  Palm  Avenue 

San  Francisco,  CA  94130 

d.  Should  any  of  the  required  insurance  be  provided  under  a claims-made  form, 
Contractor  shall  maintain  such  coverage  continuously  Throughout  the  term  of  this  Agreement 
and,  without  lapse,  for  a period  of  three  years  beyond  the  expiration  of  this  Agreement,  to  the 
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effect  that,  should  occurrences  during  the  contract  term  give  rise  to  claims  made  after  expiration 
of  the  Agreement,  such  claims  shall  be  covered  by  such  claims-made  policies. 

e.  Should  any  of  the  required  insurance  be  provided  under  a form  of  coverage  that 
includes  a general  annual  aggregate  limit  or  provides  that  claims  investigation  or  legal  defense 
costs  be  included  in  such  general  annual  aggregate  limit,  such  general  annual  aggregate  limit 
shall  be  double  the  occurrence  or  claims  limits  specified  above. 

f.  Should  any  required  insurance  lapse  during  the  term  of  this  Agreement,  requests  for 
payments  originating  after  such  lapse  shall  not  be  processed  until  the  Authority  and/or  City 
receives  satisfactory  evidence  of  reinstated  coverage  as  required  by  this  Agreement,  effective  as 
of  the  lapse  date.  If  insurance  is  not  reinstated,  the  Authority  and/or  City  may,  at  its  sole  option, 
terminate  this  Agreement  effective  on  the  date  of  such  lapse  of  insurance. 

g.  Before  commencing  any  operations  under  this  Agreement,  Contractor  must  furnish  to 
Authority  and/or  City  certificates  of  insurance,  and  additional  insured  policy  endorsements,  in 
form  and  with  insurers  satisfactory  to  Authority  and/or  City,  evidencing  all  coverages  set  forth 
above,  and  shall  furnish  complete  copies  of  policies  promptly  upon  Authority  and/or  City 
request. 

h.  Approval  of  the  insurance  by  Authority  and/or  City  shall  not  relieve  or  decrease  the 
liability  of  Contractor  hereunder. 

16.  Indemnification 

Contractor  shall  indemnify  and  save  harmless  Authority  and/or  City  and  its  officers,  agents 
and  employees  from,  and,  if  requested,  shall  defend  them  against  any  and  all  loss,  damage, 
injur>\  liability,  and  claims  thereof  for  injury  to  or  death  of  a person,  including  employees  of 
Contractor  or  loss  of  or  damage  to  property,  resulting  directly  or  indirectly  from  Contractor’s 
performance  of  this  Agreement,  including,  but  not  limited  to,  the  use  of  Contractor’s  facilities  or 
equipment  provided  by  Authority  and/or  City  or  others,  regardless  of  the  negligence  of,  and 
regardless  of  whether  liability  without  fault  is  imposed  or  sought  to  be  imposed  on  Authority 
and/or  City,  except  to  the  extent  that  such  indemnity  is  void  or  otherwise  unenforceable  under 
applicable  law  in  effect  on  or  validly  retroactive  to  the  date  of  this  Agreement,  and  except  where 
such  loss,  damage,  injury,  liability  or  claim  is  the  result  of  the  active  negligence  or  willful 
misconduct  of  Authority  and/or  City  and  is  not  contributed  to  by  any  act  of,  or  by  any  omission 
to  perform  some  duty  imposed  by  law  or  agreement  on  Contractor,  its  subcontractors  or  either’s 
agent  or  employee. 

In  addition  to  Contractor’s  obligation  to  indemnify  Authority  and/or  City,  Contractor 
specifically  acknowledges  and  agrees  that  it  has  an  immediate  and  independent  obligation  to 
defend  Authority  and/or  City  from  any  claim  which  actually  or  potentially  falls  within  this 
indemnification  provision,  even  if  the  allegations  are  or  may  be  groundless,  false  or  fraudulent, 
which  obligation  arises  at  the  time  such  claim  is  tendered  to  Contractor  by  Authority  and/or  City 
and  continues  at  all  times  thereafter. 

Contractor  shall  indemnify  and  hold  Authority  and/or  City  harmless  from  all  loss  and 
liability,  including  attorneys’  fees,  court  costs-  and  -all  other  litigation  expenses  for  any 
infringement  of  the  patent  rights,  copyright,  trade  secret  or  any  other  proprietary  right  or 
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trademark,  and  all  other  intellectual  property  claims  of  any  person  or  persons  in  consequence  of 
the  use  by  Authority  and/or  City,  or  any  of  its  officers  or  agents,  of  articles  or  services  to  be 
supplied  in  the  performance  of  this  Agreement. 

17.  Incidental  and  Consequential  Damages 

Contractor  shall  be  responsible  for  incidental  and  consequential  damages  resulting  in  whole 
or  in  part  from  Contractor’s  acts  or  omissions.  Nothing  in  this  Agreement  shall  constitute  a 
waiver  or  limitation  of  any  rights  which  Authority  and/or  City  may  have  under  applicable  law. 

18.  Liability  of  Authority  and/or  City 

AUTHORITY  AND/OR  CITY’S  PAYMENT  OBLIGATIONS  UNDER  THIS 
AGREEMENT  SHALL  BE  LIMITED  TO  THE  PAYMENT  OF  THE  COMPENSATION 
PROVIDED  FOR  IN  SECTION  5 OF  THIS  AGREEMENT.  NOTWITHSTANDING  ANY 
OTHER  PROVISION  OF  THIS  AGREEMENT,  IN  NO  EVENT  SHALL  AUTHORITY 
AND/OR  CITY  BE  LIABLE,  REGARDLESS  OF  WHETHER  ANY  CLAIM  IS  BASED  ON 
CONTRACT  OR  TORT,  FOR  ANY  SPECIAL,  CONSEQUENTIAL,  INDIRECT  OR 
INCIDENTAL  DAMAGES,  INCLUDING,  BUT  NOT  LIMITED  TO,  LOST  PROFITS, 
ARISING  OUT  OF  OR  IN  CONNECTION  WITH  THIS  AGREEMENT  OR  THE  SERVICES 
PERFORMED  IN  CONNECTION  WITH  THIS  AGREEMENT. 

19.  Left  blank  by  agreement  of  the  parties 

20.  Default;  Remedies 

a.  Each  of  the  following  shall  constitute  an  event  of  default  (“Event  of  Default”)  under 
this  Agreement: 

(1)  Contractor  fails  or  refuses  to  perform  or  observe  any  term,  covenant  or 
condition  contained  in  any  of  the  following  Sections  of  this  Agreement:  8,  10, 
15,24,  30,  37,  or  49. 

(2)  Contractor  fails  or  refuses  to  perform  or  observe  any  other  term,  covenant  or 
condition  contained  in  this  Agreement,  and  such  default  continues  for  a period 
of  ten  days  after  written  notice  thereof  from  Authority  and/or  City  to  Contractor. 

(3)  Contractor  (A)  is  generally  not  paying  its  debts  as  they  become  due,  (B)  files,  or 
consents  by  answer  or  otherwise  to  the  filing  against  it  of,  a petition  for  relief  or 
reorganization  or  arrangement  or  any  other  petition  in  bankruptcy  or  for 
liquidation  or  to  take  advantage  of  any  bankruptcy,  insolvency  or  other  debtors’ 
relief  law  of  any  jurisdiction,  (C)  makes  an  assignment  for  the  benefit  of  its 
creditors,  (D)  consents  to  the  appointment  of  a custodian,  receiver,  trustee  or 
other  officer  with  similar  powers  of  Contractor  or  of  any  substantial  part  of 
Contractor's  property  or  (E)  takes  action  for  the  purpose  of  any  of  the  foregoing. 

(4)  A court  or  government  authority  enters  an  order  (A)  appointing  a custodian, 
receiver,  trustee  or  other  officer  with  similar  powers  with  respect  to  Contractor 
or  with  respect  to  any  substantial  part  of  Contractor's  property,  (B)  constituting 
an  order  for  relief  or  approving  a petition  for  relief  or  reorganization  or 
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arrangement  or  any  other  petition  in  bankruptcy  or  for  liquidation  or  to  take 
advantage  of  any  bankruptcy,  insolvency  or  other  debtors'  relief  law  of  any 
jurisdiction  or  (C)  ordering  the  dissolution,  winding-up  or  liquidation  of 
Contractor. 

b.  On  and  after  any  Event  of  Default,  Authority  and/or  City  shall  have  the  right  to 
exercise  its  legal  and  equitable  remedies,  including,  without  limitation,  the  right  to  terminate  this 
Agreement  or  to  seek  specific  performance  of  all  or  any  part  of  this  Agreement.  In  addition, 
Authority  and/or  City  shall  have  the  right  (but  no  obligation)  to  cure  (or  cause  to  be  cured)  on 
behalf  of  Contractor  any  Event  of  Default;  Contractor  shall  pay  to  Authority  and/or  City  on 
demand  all  costs  and  expenses  incurred  by  Authority  and/or  City  in  effecting  such  cure,  with 
interest  thereon  from  the  date  of  incurrence  at  the  maximum  rate  then  permitted  by  law. 
Authority  and/or  City  shall  have  the  right  to  offset  from  any  amounts  due  to  Contractor  under 
this  Agreement  or  any  other  agreement  between  Authority  and/or  City  and  Contractor  all 
damages,  losses,  costs  or  expenses  incurred  by  Authority  and/or  City  as  a result  of  such  Event  of 
Default  and  any  liquidated  damages  due  from  Contractor  pursuant  to  the  terms  of  this  Agreement 
or  any  other  agreement. 

c.  All  remedies  provided  for  in  this  Agreement  may  be  exercised  individually  or  in 
combination  with  any  other  remedy  available  hereunder  or  under  applicable  laws,  rules  and 
regulations.  The  exercise  of  any  remedy  shall  not  preclude  or  in  any  way  be  deemed  to  waive 
any  other  remedy. 

21.  Termination  for  Convenience 

a.  Authority  and/or  City  shall  have  the  option,  in  its  sole  discretion,  to  terminate  this 
Agreement,  at  any  time  during  the  term  hereof,  for  convenience  and  without  cause.  Authority 
and/or  City  shall  exercise  this  option  by  giving  Contractor  written  notice  of  termination.  The 
notice  shall  specify  the  date  on  which  termination  shall  become  effective. 

b.  Upon  receipt  of  the  notice,  Contractor  shall  commence  and  perform,  with  diligence, 
all  actions  necessary  on  the  part  of  Contractor  to  effect  the  termination  of  this  Agreement  on  the 
date  specified  by  Authority  and/or  City  and  to  minimize  the  liability  of  Contractor  and  Authority 
and/or  City  to  third  parties  as  a result  of  termination.  All  such  actions  shall  be  subject  to  the 
prior  approval  of  Authority  and/or  City.  Such  actions  shall  include,  without  limitation: 

(1)  Halting  the  performance  of  all  services  and  other  work  under  this  Agreement  on 
the  date(s)  and  in  the  manner  specified  by  Authority  and/or  City. 

(2)  Not  placing  any  further  orders  or  subcontracts  for  materials,  sendees,  equipment 
or  other  items. 

(3)  Terminating  all  existing  orders  and  subcontracts. 

(4)  At  Authority  and/or  City’s  direction,  assigning  to  Authority  and/or  City  any  or 
all  of  Contractor’s  right,  title,  and  interest  under  the  orders  and  subcontracts 
terminated.  Upon  such  assignment,  Authority  and/or  City  shall  have  the  right, 
in  its  sole  discretion,  to  settle  or  pay  any  or  all  claims  arising  out  of  the 
termination  of  such  orders  and  subcontracts. 
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(5)  Subject  to  Authority  and/or  City’s  approval,  settling  all  outstanding  liabilities 
and  all  claims  arising  out  of  the  termination  of  orders  and  subcontracts. 

(6)  Completing  performance  of  any  services  or  work  which  Authority  and/or  City 
designates  to  be  completed  prior  to  the  date  of  termination  specified  by 
Authority  and/or  City. 

(7)  Taking  such  action  as  may  be  necessary,  or  as  the  Authority  and/or  City  may 
direct,  for  the  protection  and  preservation  of  any  property  related  to  this 
Agreement  which  is  in  the  possession  of  Contractor  and  in  which  Authority 
and/or  City  has  or  may  acquire  an  interest. 

c.  Within  30  days  after  the  specified  termination  date,  Contractor  shall  submit  to 
Authority  and/or  City  an  invoice,  which  shall  set  forth  each  of  the  following  as  a separate  line 
item: 


(1)  The  reasonable  cost  to  Contractor,  without  profit,  for  all  services  and  other  work 
Authority  and/or  City  directed  Contractor  to  perform  prior  to  the  specified 
termination  date,  for  which  services  or  work  Authority  and/or  City  has  not 
already  tendered  payment.  Reasonable  costs  may  include  a reasonable 
allowance  for  actual  overhead,  not  to  exceed  a total  of  10%  of  Contractor’s 
direct  costs  for  services  or  other  work.  Any  overhead  allowance  shall  be 
separately  itemized.  Contractor  may  also  recover  the  reasonable  cost  of 
preparing  the  invoice. 

(2)  A reasonable  allowance  for  profit  on  the  cost  of  the  services  and  other  work 
described  in  the  immediately  preceding  subsection  (1),  provided  that  Contractor 
can  establish,  to  the  satisfaction  of  Authority  and/or  City,  that  Contractor  would 
have  made  a profit  had  all  services  and  other  work  under  this  Agreement  been 
completed,  and  provided  further,  that  the  profit  allowed  shall  in  no  event  exceed 
5%  of  such  cost. 

(3)  The  reasonable  cost  to  Contractor  of  handling  material  or  equipment  returned  to 
the  vendor,  delivered  to  the  Authority  and/or  City  or  otherwise  disposed  of  as 
directed  by  the  Authority  and/or  City. 

(4)  A deduction  for  the  cost  of  materials  to  be  retained  by  Contractor,  amounts 
realized  from  the  sale  of  materials  and  not  otherwise  recovered  by  or  credited  to 
Authority  and/or  City,  and  any  other  appropriate  credits  to  Authority  and/or  City 
against  the  cost  of  the  services  or  other  work. 

d.  In  no  event  shall  Authority  and/or  City  be  liable  for  costs  incurred  by  Contractor  or 
any  of  its  subcontractors  after  the  termination  date  specified  by  Authority  and/or  City,  except  for 
those  costs  specifically  enumerated  and  described  in  the  immediately  preceding  subsection  (c). 
Such  non-recoverable  costs  include,  but  are  not  limited  to,  anticipated  profits  on  this  Agreement, 
post-termination  employee  salaries,  post-termination  administrative  expenses,  post-termination 
overhead  or  unabsorbed  overhead,  attorneys’  fees  or  other  costs  relating  to  the  prosecution  of  a 
claim  or  lawsuit,  prejudgment  interest,  or  any- other,  expense  which  is  not  reasonable  or 
authorized  under  such  subsection  (c). 
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e.  In  arriving  at  the  amount  due  to  Contractor  under  this  Section,  Authority  and/or  City 
may  deduct:  ( 1 ) all  payments  previously  made  by  Authority  and/or  City  for  work  or  other 
serv  ices  covered  by  Contractor’s  final  invoice;  (2)  any  claim  which  Authority  and/or  City  may 
have  against  Contractor  in  connection  with  this  Agreement;  (3)  any  invoiced  costs  or  expenses 
excluded  pursuant  to  the  immediately  preceding  subsection  (d);  and  (4)  in  instances  in  which,  in 
the  opinion  of  the  Authority  and/or  City,  the  cost  of  any  service  or  other  work  performed  under 
this  Agreement  is  excessively  high  due  to  costs  incurred  to  remedy  or  replace  defective  or 
rejected  services  or  other  work,  the  difference  between  the  invoiced  amount  and  Authority  and/or 
City’s  estimate  of  the  reasonable  cost  of  performing  the  invoiced  services  or  other  work  in 
compliance  with  the  requirements  of  this  Agreement. 

f.  Authority  and/or  City’s  payment  obligation  under  this  Section  shall  survive 
termination  of  this  Agreement. 

22.  Rights  and  Duties  Upon  Termination  or  Expiration 

a.  This  Section  and  the  following  Sections  of  this  Agreement  shall  survive  termination 
or  expiration  of  this  Agreement:  8,  9,  10,  11,  13,  14,  16,  17,  18,  24,  25,  26,  27,  28,  30,  43,  45 
through  48,  and  50. 

b.  Subject  to  the  immediately  preceding  subsection  (a),  upon  termination  of  this 
Agreement  prior  to  expiration  of  the  term  specified  in  Section  2,  this  Agreement  shall  terminate 
and  be  of  no  further  force  or  effect.  Contractor  shall  transfer  title  to  Authority  and/or  City,  and 
deliver  in  the  manner,  at  the  times,  and  to  the  extent,  if  any,  directed  by  Authority  and/or  City, 
any  work  in  progress,  completed  work,  supplies,  equipment,  and  other  materials  produced  as  a 
part  of,  or  acquired  in  connection  with  the  performance  of  this  Agreement,  and  any  completed  or 
partially  completed  work  which,  if  this  Agreement  had  been  completed,  would  have  been 
required  to  be  furnished  to  Authority  and/or  City.  This  subsection  shall  survive  termination  of 
this  Agreement. 

23.  Conflict  oflnterest 

Through  its  execution  of  this  Agreement,  Contractor  acknowledges  that  it  is  familiar  with 
the  provisions  of  §15.103  and  Appendix  C 8.105  of  Authority  and/or  City’s  Charter  and  §87100 
et  seq.  of  the  Government  Code  of  the  State  of  California,  and  certifies  that  it  does  not  know  of 
any  facts  which  constitute  a violation  of  said  provisions. 

24.  Proprietary  or  Confidential  Information  of  Authority  and/or  City 

Contractor  understands  and  agrees  that,  in  the  performance  of  the  work  or  services  under 
this  Agreement  or  in  contemplation  thereof,  Contractor  may  have  access  to  private  or 
confidential  information  which  may  be  owned  or  controlled  by  Authority  and/or  City  and  that 
such  information  may  contain  proprietary  or  confidential  details,  the  disclosure  of  which  to  third 
parties  may  be  damaging  to  Authority  and/or  City.  Contractor  agrees  that  all  information 
disclosed  by  Authority  and/or  City  to  Contractor  shall  be  held  in  confidence  and  used  only  in 
performance  of  the  Agreement.  Contractor  shall  exercise  the  same  standard  of  care  to  protect 
such  information  as  a reasonably  prudent  contractor  would  use  to  protect  its  own  proprietary 
data. 
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25.  Notices  to  the  Parties 


Unless  otherwise  indicated  elsewhere  in  this  Agreement,  all  written  communications  sent 
by  the  parties  may  be  by  U.S.  mail,  e-mail  or  by  fax,  and  shall  be  addressed  as  follows: 

To  Authority  and/or  City:  Annemarie  Conroy,  Executive  Director 
Treasure  Island  Development  Authority 
Treasure  Island  Building  One 
410  Palm  Avenue 
San  Francisco,  CA  94130 
FAX:  415-274-0299 

To  Contractor:  Donna  Feingold,  Executive  Director 

Toolworks,  Inc. 

1119  Market  Street  Suite  300 
San  Francisco  CA  94103 
FAX:  415/621-8943 

Any  notice  of  default  must  be  sent  by  registered  mail. 

26.  Ownership  of  Results 

Any  interest  of  Contractor  or  its  Subcontractors,  in  drawings,  plans,  specifications, 
blueprints,  studies,  reports,  memoranda,  computation  sheets,  computer  files  and  media  or  other 
documents  prepared  by  Contractor  or  its  subcontractors  in  connection  with  services  to  be 
performed  under  this  Agreement,  shall  become  the  property  of  and  will  be  transmitted  to 
Authority  and/or  City.  However,  Contractor  may  retain  and  use  copies  for  reference  and  as 
documentation  of  its  experience  and  capabilities. 

27.  Works  for  Hire 

If,  in  connection  with  services  performed  under  this  Agreement,  Contractor  or  its 
subcontractors  create  artwork,  copy,  posters,  billboards,  photographs,  videotapes,  audiotapes, 
systems  designs,  software,  reports,  diagrams,  surveys,  blueprints,  source  codes  or  any  other 
original  works  of  authorship,  such  works  of  authorship  shall  be  works  for  hire  as  defined  under 
Title  17  of  the  United  States  Code,  and  all  copyrights  in  such  works  are  the  property  of  the 
Authority  and/or  City.  If  it  is  ever  determined  that  any  works  created  by  Contractor  or  its 
subcontractors  under  this  Agreement  are  not  works  for  hire  under  U.S.  law,  Contractor  hereby 
assigns  all  copyrights  to  such  works  to  the  Authority  and/or  City,  and  agrees  to  provide  any 
material  and  execute  any  documents  necessary  to  effectuate  such  assignment.  With  the  approval 
of  the  Authority  and/or  City,  Contractor  may  retain  and  use  copies  of  such  works  for  reference 
and  as  documentation  of  its  experience  and  capabilities. 

28.  Audit  and  Inspection  of  Records 

Contractor  agrees  to  maintain  and  make  available  to  the  Authority  and/or  City,  during 
regular  business  hours,  accurate  books  and  accounting  records  relating  to  its  work  under  this 
Agreement.  Contractor  will  permit  Authority  and/or  City  to  audit,  examine  and  make  excerpts 
and  transcripts  from  such  books  and  records,  and  to  make  audits  of  all  invoices,  materials, 
payrolls,  records  or  personnel  and  other  data  related -to  all  other  matters  covered  by  this 
Agreement,  whether  funded  in  whole  or  in  part  under  this  Agreement.  Contractor  shall  maintain 


Toolworks  P-500  (3/02—02/03)) 


Page  13 


such  data  and  records  in  an  accessible  location  and  condition  for  a period  of  not  less  than  three 
years  after  final  payment  under  this  Agreement  or  until  after  final  audit  has  been  resolved, 
whichever  is  later.  The  State  of  California  or  any  federal  agency  having  an  interest  in  the  subject 
matter  of  this  Agreement  shall  have  the  same  rights  conferred  upon  Authority  and/or  City  by  this 

Section. 

29.  Subcontracting 

Contractor  is  prohibited  from  subcontracting  this  Agreement  or  any  part  of  it  unless  such 
subcontracting  is  first  approved  by  Authority  and/or  City  in  writing.  Neither  party  shall,  on  the 
basis  of  this  Agreement,  contract  on  behalf  of  or  in  the  name  of  the  other  party.  An  agreement 
made  in  violation  of  this  provision  shall  confer  no  rights  on  any  party  and  shall  be  null  and  void. 

30.  Assignment 

The  services  to  be  performed  by  Contractor  are  personal  in  character  and  neither  this 
Agreement  nor  any  duties  or  obligations  hereunder  may  be  assigned  or  delegated  by  the 
Contractor  unless  first  approved  by  Authority  and/or  City  by  written  instrument  executed  and 
approved  in  the  same  manner  as  this  Agreement. 

31  Non-Waiver  of  Rights 

The  omission  by  either  party  at  any  time  to  enforce  any  default  or  right  reserved  to  it,  or  to 
require  performance  of  any  of  the  terms,  covenants,  or  provisions  hereof  by  the  other  party  at  the 
time  designated,  shall  not  be  a waiver  of  any  such  default  or  right  to  which  the  party  is  entitled, 
nor  shall  it  in  any  way  affect  the  right  of  the  party  to  enforce  such  provisions  thereafter. 

32.  Earned  Income  Credit  (EIC)  Forms 

Administrative  Code  section  120  requires  that  employers  provide  their  employees  with 
IRS  Form  W-5  (The  Earned  Income  Credit  Advance  Payment  Certificate)  and  the  IRS  EIC 
Schedule,  as  set  forth  below.  Employers  can  locate  these  forms  at  the  IRS  Office,  on  the 
Internet,  or  anywhere  that  Federal  Tax  Forms  can  be  found. 

a.  Contractor  shall  provide  EIC  Forms  to  each  Eligible  Employee  at  each  of  the 
following  times:  (i)  within  thirty  days  following  the  date  on  which  this  Agreement  becomes 
effective  (unless  Contractor  has  already  provided  such  EIC  Forms  at  least  once  during  the 
calendar  year  in  which  such  effective  date  falls);  (ii)  promptly  after  any  Eligible  Employee  is 
hired  by  Contractor;  and  (iii)  annually  between  January  1 and  January  31  of  each  calendar  year 
during  the  term  of  this  Agreement. 

b.  Failure  to  comply  with  any  requirement  contained  in  subparagraph  (a)  of  this  Section 
shall  constitute  a material  breach  by  Contractor  of  the  terms  of  this  Agreement.  If,  within  thirty 
days  after  Contractor  receives  written  notice  of  such  a breach,  Contractor  fails  to  cure  such 
breach  or,  if  such  breach  cannot  reasonably  be  cured  within  such  period  of  thirty  days,  Contractor 
fails  to  commence  efforts  to  cure  within  such  period  or  thereafter  fails  to  diligently  pursue  such 
cure  to  completion,  the  Authority  and/or  City  may  pursue  any  rights  or  remedies  available  under 
this  Agreement  or  under  applicable  law. 
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c.  Any  Subcontract  entered  into  by  Contractor  shall  require  the  subcontractor  to  comply, 
as  to  the  subcontractor's  Eligible  Employees,  with  each  of  the  terms  of  this  section. 

d.  Capitalized  terms  used  in  this  Section  and  not  defined  in  this  Agreement  shall  have 
the  meanings  assigned  to  such  terms  in  Section  120  of  the  San  Francisco  Administrative  Code. 

33.  Minority/Women/Local  Business  Utilization;  Liquidated  Damages 

a.  Compliance 

Contractor  understands  and  agrees  to  comply  fully  with  all  provisions  of  Chapter  12D.A 
(“Minority/Women/  Local  Business  Utilization  Ordinance— IV”)  of  the  San  Francisco 
Administrative  Code  and  agrees  to  include  this  paragraph  in  all  subcontracts  made  in  fulfillment 
of  the  Contractor’s  obligations  under  this  Agreement.  Said  provisions  are  incorporated  herein  by 
reference  and  made  a part  of  this  Agreement  as  though  fully  set  forth.  Contractor’s  willful 
failure  to  comply  with  Chapter  12D.A  is  a material  breach  of  contract. 

b.  Enforcement 

If  Contractor  willfully  fails  to  comply  with  any  of  the  provisions  of  Chapter  12D.A,  the 
rules  and  regulations  implementing  Chapter  12D.A,  or  the  provisions  of  this  Agreement 
pertaining  to  MBE  or  WBE  participation,  Contractor  shall  be  liable  for  liquidated  damages  in  an 
amount  equal  to  Contractor’s  net  profit  on  this  Agreement,  or  10%  of  the  total  amount  of  this 
Agreement,  or  $1,000,  whichever  is  greatest.  The  Director  of  the  Authority  and/or  City’s  Human 
Rights  Commission  (HRC)  may  also  impose  other  sanctions  against  Contractor  authorized  in 
Chapter  12D.A,  including  declaring  the  Contractor  to  be  irresponsible  and  ineligible  to  contract 
with  the  Authority  and/or  City  for  a period  of  up  to  five  years  or  revocation  of  the  Contractor’s 
MBE  or  WBE  certification.  The  Director  of  HRC  will  determine  the  sanctions  to  be  imposed, 
including  the  amount  of  liquidated  damages,  after  investigation  pursuant  to  §12D.A.16C. 

By  entering  into  this  Agreement,  Contractor  acknowledges  and  agrees  that  any  liquidated 
damages  assessed  by  the  Director  of  the  HRC  shall  be  payable  to  Authority  and/or  City  upon 
demand.  Contractor  further  acknowledges  and  agrees  that  any  liquidated  damages  assessed  may 
be  withheld  from  any  monies  due  to  Contractor  on  any  contract  with  Authority  and/or  City. 

Contractor  agrees  to  maintain  records  necessary  for  monitoring  its  compliance  with 
Chapter  12D.A  for  a period  of  three  years  following  termination  of  this  contract. 

34.  Nondiscrimination;  Penalties 

a.  Contractor  Shall  Not  Discriminate 

In  the  performance  of  this  Agreement,  Contractor  agrees  not  to  discriminate  against  any 
employee,  Authority  and/or  City  and  County  employee  working  with  such  contractor  or 
subcontractor,  applicant  for  employment  with  such  contractor  or  subcontractor,  or  against  any 
person  seeking  accommodations,  advantages,  facilities,  privileges,  services,  or  membership  in  all 
business,  social,  or  other  establishments  or  organizations,  on  the  basis  of  the  fact  or  perception  of 
a person’s  race,  color,  creed,  religion,  national  origin,  ancestry,  age,  height,  weight,  sex,  sexual 
orientation,  gender  identity,  domestic  partner  status,  marital  status,  disability  or  Acquired 


Toolworks  P-500  (3/02—02/03)) 


Page  15 


Immune  Deficiency  Syndrome  or  HIV  status  (AIDS/HIV  status),  or  association  with  members  of 
such  protected  classes,  or  in  retaliation  for  opposition  to  discrimination  against  such  classes. 

b.  Subcontracts 

Contractor  shall  incorporate  by  reference  in  all  subcontracts  the  provisions  of  §§12B.2(a), 
12B.2(c)-(k),  and  12C.3  of  the  S.F.  Administrative  Code  (copies  of  which  are  available  from 
Purchasing)  and  shall  require  all  subcontractors  to  comply  with  such  provisions.  Contractor’s 
failure  to  comply  with  the  obligations  in  this  subsection  shall  constitute  a material  breach  of  this 
Agreement. 


c.  Nondiscrimination  in  Benefits 

Contractor  does  not  as  of  the  date  of  this  Agreement  and  will  not  during  the  term  of  this 
Agreement,  in  any  of  its  operations  in  San  Francisco,  on  real  property  owned  by  San  Francisco, 
or  where  work  is  being  performed  for  the  Authority  and/or  City  elsewhere  in  the  United  States, 
discriminate  in  the  provision  of  bereavement  leave,  family  medical  leave,  health  benefits, 
membership  or  membership  discounts,  moving  expenses,  pension  and  retirement  benefits  or 
travel  benefits,  as  well  as  any  benefits  other  than  the  benefits  specified  above,  between 
employees  with  domestic  partners  and  employees  with  spouses,  and/or  between  the  domestic 
partners  and  spouses  of  such  employees,  where  the  domestic  partnership  has  been  registered  with 
a governmental  entity  pursuant  to  state  or  local  law  authorizing  such  registration,  subject  to  the 
conditions  set  forth  in  §12B.2(b)  of  the  S.F.  Administrative  Code. 

d.  Condition  to  Contract 

As  a condition  to  this  Agreement,  Contractor  shall  execute  the  “Chapter  12B  Declaration: 
Nondiscrimination  in  Contracts  and  Benefits”  form  (form  HRC-12B-101)  with  supporting 
documentation  and  secure  the  approval  of  the  form  by  the  San  Francisco  Human  Rights 
Commission. 

c.  Incorporation  of  Administrative  Code  Provisions  by  Reference 

The  provisions  of  Chapters  12B  and  12C  of  the  S.F.  Administrative  Code  are  incorporated 
in  this  Section  by  reference  and  made  a part  of  this  Agreement  as  though  fully  set  forth  herein. 
Contractor  shall  comply  fully  with  and  be  bound  by  all  of  the  provisions  that  apply  to  this 
Agreement  under  such  Chapters,  including  but  not  limited  to  the  remedies  provided  in  such 
Chapters.  Without  limiting  the  foregoing,  Contractor  understands  that  pursuant  to  §12B.2(h)  of 
the  S.F.  Administrative  Code,  a penalty  of  $50  for  each  person  for  each  calendar  day  during 
which  such  person  was  discriminated  against  in  violation  of  the  provisions  of  this  Agreement 
may  be  assessed  against  Contractor  and/or  deducted  from  any  payments  due  Contractor. 

35.  MacBride  Principles — Northern  Ireland 

Pursuant  to  S.F.  Administrative  Code  §12.F.5,  the  Authority  and/or  City  and  County  of  San 
Francisco  urges  companies  doing  business  in  Northern  Ireland  to  move  towards  resolving 
employment  inequities,  and  encourages  such  companies  to  abide  by  the  MacBride  Principles. 
The  Authority  and/or  City  and  County  of  San  Francisco  urges  San  Francisco  companies  to  do 
business  with  corporations  that  abide  by  the  MacBride  Principles.  By  signing  below,  the  person 
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executing  this  agreement  on  behalf  of  Contractor  acknowledges  and  agrees  that  he  or  she  has 
% read  and  understood  this  section. 

36.  Tropical  Hardwood  and  Virgin  Redwood  Ban 

Pursuant  to  S.F.  Administrative  Code  § 121.5(b),  the  Authority  and/or  City  and  County  of 
San  Francisco  urges  contractors  not  to  import,  purchase,  obtain,  or  use  for  any  purpose,  any 
tropical  hardwood,  tropical  hardwood  wood  product,  virgin  redwood  or  virgin  redwood  wood 
product. 

37.  Drug-Free  Workplace  Policy 

Contractor  acknowledges  that  pursuant  to  the  Federal  Drug-Free  Workplace  Act  of  1989, 
the  unlawful  manufacture,  distribution,  dispensation,  possession,  or  use  of  a controlled  substance 
is  prohibited  on  Authority  and/or  City  premises.  Contractor  agrees  that  any  violation  of  this 
prohibition  by  Contractor,  its  employees,  agents  or  assigns  will  be  deemed  a material  breach  of 
this  Agreement. 

38.  Resource  Conservation;  Liquidated  Damages 

Chapter  21 A of  the  S.F.  Administrative  Code  (“Resource  Conservation”)  is  incorporated 
herein  by  reference.  Failure  by  Contractor  to  comply  with  any  of  the  applicable  requirements  of 
Chapter  21 A will  be  deemed  a material  breach  of  contract. 

In  the  event  Contractor  fails  to  comply  in  good  faith  with  any  of  the  provisions  of  Chapter 
21  A,  Contractor  will  be  liable  for  liquidated  damages  in  an  amount  equal  to  Contractor’s  net 
profit  under  this  Agreement,  or  5%  of  the  total  contract  amount,  whichever  is  greater.  Contractor 
acknowledges  and  agrees  that  the  liquidated  damages  assessed  shall  be  payable  to  Authority 
and/or  City  upon  demand  and  may  be  offset  against  any  monies  due  to  Contractor  from  any 
contract  with  Authority  and/or  City. 

39.  Compliance  with  Americans  with  Disabilities  Act 

Contractor  acknowledges  that,  pursuant  to  the  Americans  with  Disabilities  Act  (ADA), 
programs,  services  and  other  activities  provided  by  a public  entity  to  the  public,  whether  directly 
or  through  a contractor,  must  be  accessible  to  the  disabled  public.  Contractor  shall  provide  the 
services  specified  in  this  Agreement  in  a manner  that  complies  with  the  ADA  and  any  and  all 
other  applicable  federal,  state  and  local  disability  rights  legislation.  Contractor  agrees  not  to 
discriminate  against  disabled  persons  in  the  provision  of  services,  benefits  or  activities  provided 
under  this  Agreement  and  further  agrees  that  any  violation  of  this  prohibition  on  the  part  of 
Contractor,  its  employees,  agents  or  assigns  will  constitute  a material  breach  of  this  Agreement. 

40.  Sunshine  Ordinance 

In  accordance  with  S.F.  Administrative  Code  §67. 24(e),  contracts,  contractors’  bids, 
responses  to  solicitations  and  all  other  records  of  communications  between  Authority  and/or  City 
and  persons  or  firms  seeking  contracts,  shall  be  open  to  inspection  immediately  after  a contract 
® has. been  awarded.  Nothing  in  this  provision  requires  the  disclosure  of  a private  person’s  or 

organization’s  net  worth  or  other  proprietary  financial  data  submitted  for  qualification  for  a 
contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  the  contract  or 
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benefit.  Information  provided  which  is  covered  by  this  paragraph  will  be  made  available  to  the 
public  upon  request. 

41.  Public  Access  to  Meetings  and  Records 


If  the  Contractor  receives  a cumulative  total  per  year  of  at  least  $250,000  in  Authority 
and  or  City  funds  or  Authority  and/or  City-administered  funds  and  is  a non-profit  organization  as 
defined  in  Chapter  12L  of  the  S.F.  Administrative  Code,  Contractor  shall  comply  with  and  be 
bound  by  all  the  applicable  provisions  of  that  Chapter.  By  executing  this  Agreement,  the 
Contractor  agrees  to  open  its  meetings  and  records  to  the  public  in  the  manner  set  forth  in 
§§  1 2L.4  and  12L.5  of  the  Administrative  Code.  Contractor  further  agrees  to  make-good  faith 
efforts  to  promote  community  membership  on  its  Board  of  Directors  in  the  manner  set  forth  in 
§12L.6  of  the  Administrative  Code.  The  Contractor  acknowledges  that  its  material  failure  to 
comply  with  any  of  the  provisions  of  this  paragraph  shall  constitute  a material  breach  of  this 
Agreement.  The  Contractor  further  acknowledges  that  such  material  breach  of  the  Agreement 
shall  be  grounds  for  the  Authority  and/or  City  to  terminate  and/or  not  renew  the  Agreement, 
partially  or  in  its  entirety. 

42.  Requiring  Minimum  Compensation  for  Covered  Employees 

Contractor  agrees  to  comply  fully  with  and  be  bound  by  all  of  the  provisions  of  the 
Minimum  Compensation  Ordinance  (MCO),  as  set  forth  in  San  Francisco  Administrative  Code 
Chapter  12P  (Chapter  12P),  including  the  remedies  provided,  and  implementing  guidelines  and 
rules  The  provisions  of  Chapter  12P  are  incorporated  herein  by  reference  and  made  a part  of  f 

this  Agreement  as  though  fully  set  forth.  The  text  of  the  MCO  is  available  on  the  web  at 
www.ci.sf.ca.us/MCO.  Capitalized  terms  used  in  this  Section  and  not  defined  in  this  Agreement 
shall  have  the  meanings  assigned  to  such  terms  in  Chapter  12P.  Consistent  with  the 
requirements  of  the  MCO,  Contractor  agrees  to  all  of  the  following: 

(a)  For  each  hour  worked  by  a Covered  Employee  during  a Pay  Period  on  work  funded 
under  the  Authority  and/or  City  contract  during  the  term  of  this  Agreement,  Contractor  shall 
provide  to  the  Covered  Employee  no  less  than  the  Minimum  Compensation,  which  includes  a 
minimum  hourly  wage  and  compensated  and  uncompensated  time  off  consistent  with  the 
requirements  of  the  MCO.  For  the  hourly  gross  compensation  portion  of  the  MCO,  the 
Contractor  shall  pay  $9.00  an  hour  through  December  31,  2001.  On  January  1,  2002,  Contractor 
shall  increase  the  hourly  gross  compensation  to  $10.00  an  hour;  provided,  however,  that  if 
Contractor  is  a Nonprofit  Corporation  or  a public  entity,  it  shall  be  required  to  pay  the  increased 
amount  only  if  the  Authority  and/or  City  makes  the  finding  required  by  Section  12P.3(a)(ii)  of 
the  San  Francisco  Administrative  Code.  If  Contractor  is  required  to  increase  the  gross  hourly 
compensation  to  $10.00  an  hour,  it  shall  provide  the  2.5%  annual  increase  required  by  the  MCO 
for  each  of  the  next  three  years. 

(b)  Contractor  shall  not  discharge,  reduce  in  compensation,  or  otherwise  discriminate 
against  any  employee  for  complaining  to  the  Authority  and/or  City  with  regard  to  Contractor’s 
compliance  or  anticipated  compliance  with  the  requirements  of  the  MCO,  for  opposing  any 
practice  proscribed  by  the  MCO,  for  participating  in  proceedings  related  to  the  MCO,  or  for  f 
seeking  to  assert  or  enforce  any  rights  under  the  MCO  by-any  lawful  means. 
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(c)  Contractor  understands  and  agrees  that  the  failure  to  comply  with  the  requirements  of 
the  MCO  shall  constitute  a material  breach  by  Contractor  of  the  terms  of  this  Agreement.  The 
Authority  and/or  City,  acting  through  the  Contracting  Department,  shall  determine  whether  such 
a breach  has  occurred. 

(d)  If,  within  30  days  after  receiving  written  notice  of  a breach  of  this  Agreement  for 
violating  the  MCO,  Contractor  fails  to  cure  such  breach  or,  if  such  breach  cannot  reasonably  be 
cured  within  such  period  of  30  days,  Contractor  fails  to  commence  efforts  to  cure  within  such 
period,  or  thereafter  fails  diligently  to  pursue  such  cure  to  completion,  the  Authority  and/or  City, 
acting  through  the  Contracting  Department,  shall  have  the  right  to  pursue  the  following  rights  or 
remedies  and  any  rights  or  remedies  available  under  applicable  law: 

(1)  The  right  to  charge  Contractor  an  amount  equal  to  the  difference  between  the  Minimum 
Compensation  and  any  compensation  actually  provided  to  a Covered  Employee,  together 
with  interest  on  such  amount  from  the  date  payment  was  due  at  the  maximum  rate  then 
permitted  by  law; 

(2)  The  right  to  set  off  all  or  any  portion  of  the  amount  described  in  Subsection  (d)(1)  of  this 
Section  against  amounts  due  to  Contractor  under  this  Agreement; 

(3)  The  right  to  terminate  this  Agreement  in  whole  or  in  part; 

(4)  In  the  event  of  a breach  by  Contractor  of  the  covenant  referred  to  in  Subsection  (b)  of  this 
Section,  the  right  to  seek  reinstatement  of  the  employee  or  to  obtain  other  appropriate 
equitable  relief;  and 

(5)  The  right  to  bar  Contractor  from  entering  into  future  contracts  with  the  Authority  and/or  City 
for  three  years. 

Each  of  the  Tights  provided  in  this  Subsection  (d)  shall  be  exercisable  individually  or  in 
combination  with  any  other  rights  or  remedies  available  to  the  Authority  and/or  City.  Any 
amounts  realized  by  the  Authority  and/or  City  pursuant  to  this  subsection  shall  be  paid  to  the 
Covered  Employee  who  failed  to  receive  the  required  Minimum  Compensation. 

(e)  Contractor  represents  and  warrants  that  it  is  not  an  entity  that  was  set  up,  or  is  being 
used,  for  the  purpose  of  evading  the  intent  of  the  MCO. 

(f)  Contractor  shall  keep  itself  informed  of  the  current  requirements  of  the  MCO, 
including  increases  to  the  hourly  gross  compensation  due  Covered  Employees  under  the  MCO, 
and  shall  provide  prompt  written  notice  to  all  Covered  Employees  of  any  increases  in 
compensation,  as  well  as  any  written  communications  received  by  the  Contractor  from  the 
AUTHORITY  AND/OR  CITY,  which  communications  are  marked  to  indicate  that  they  are  to  be 
distributed  to  Covered  Employees. 

(g)  Contractor  shall  provide  reports  to  the  Authority  and/or  City  in  accordance  with  any 
reporting  standards  promulgated  by  the  Authority  and/or  City  under  the  MCO,  including  reports 
on  subcontractors. 
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(h)  The  Contractor  shall  provide  the  Authority  and/or  City  with  access  to  pertinent 
records  after  receiving  a written  request  from  the  Authority  and/or  City  to  do  so  and  being 
provided  at  least  five  (5)  business  days  to  respond. 

(i)  The  Authority  and/or  City  may  conduct  random  audits  of  Contractor.  Random  audits 
shall  be  (i)  noticed  in  advance  in  writing;  (ii)  limited  to  ascertaining  whether  Covered  Employees 
are  paid  at  least  the  minimum  compensation  required  by  the  MCO;  (iii)  accomplished  through  an 
examination  of  pertinent  records  at  a mutually  agreed  upon  time  and  location  within  ten  days  of 
the  written  notice;  and  (iv)  limited  to  one  audit  of  Contractor  every  two  years  for  the  duration  of 
this  Agreement.  Nothing  in  this  Agreement  is  intended  to  preclude  the  Authority  and/or  City 
from  investigating  any  report  of  an  alleged  violation  of  the  MCO. 

(j)  Any  subcontract  entered  into  by  Contractor  shall  require  the  subcontractor  to  comply 
w ith  the  requirements  of  the  MCO  and  shall  contain  contractual  obligations  substantially  the 
same  as  those  set  forth  in  this  Section.  A subcontract  means  an  agreement  between  the 
Contractor  and  a third  party  which  requires  the  third  party  to  perform  all  or  a portion  of  the 
services  covered  by  this  Agreement.  Contractor  shall  notify  the  Department  of  Administrative 
Services  when  it  enters  into  such  a subcontract  and  shall  certify  to  the  Department  of 
Administrative  Services  that  it  has  notified  the  subcontractor  of  the  obligations  under  the  MCO 
and  has  imposed  the  requirements  of  the  MCO  on  the  subcontractor  through  the  provisions  of  the 
subcontract.  It  is  Contractor’s  obligation  to  ensure  that  any  subcontractors  of  any  tier  under  this 
Agreement  comply  with  the  requirements  of  the  MCO.  If  any  subcontractor  under  this 
Agreement  fails  to  comply,  Authority  and/or  City  may  pursue  any  of  the  remedies  set  forth  in 
this  Section  against  Contractor. 

(k)  Each  Covered  Employee  is  a third-party  beneficiary  with  respect  to  the  requirements 
of  subsections  (a)  and  (b)  of  this  Section,  and  may  pursue  the  following  remedies  in  the  event  of 
a breach  by  Contractor  of  subsections  (a)  and  (b),  but  only  after  the  Covered  Employee  has 
provided  the  notice,  participated  in  the  administrative  review  hearing,  and  waited  the  21 -day 
period  required  by  the  MCO.  Contractor  understands  and  agrees  that  if  the  Covered  Employee 
prevails  in  such  action,  the  Covered  Employee  may  be  awarded:  (l)an  amount  equal  to  the 
difference  between  the  Minimum  Compensation  and  any  compensation  actually  provided  to  the 
Covered  Employee,  together  with  interest  on  such  amount  from  the  date  payment  was  due  at  the 
maximum  rate  then  permitted  by  law;  (2)  in  the  event  of  a breach  by  Contractor  of  subsections 
(a)  or  (b),  the  right  to  seek  reinstatement  or  to  obtain  other  appropriate  equitable  relief;  and  (3)  in 
the  event  that  the  Covered  Employee  is  the  prevailing  party  in  any  legal  action  or  proceeding 
against  Contractor  arising  from  this  Agreement,  the  right  to  obtain  all  costs  and  expenses, 
including  reasonable  attorney's  fees  and  disbursements,  incurred  by  the  Covered  Employee. 
Contractor  also  understands  that  the  MCO  provides  that  if  Contractor  prevails  in  any  such  action, 
Contractor  may  be  awarded  costs  and  expenses,  including  reasonable  attorney’s  fees  and 
disbursements,  from  the  Covered  Employee  if  the  court  determines  that  the  Covered  Employee’s 
action  was  frivolous,  vexatious  or  otherwise  an  act  of  bad  faith. 

(l)  If  Contractor  is  exempt  from  the  MCO  when  this  Agreement  is  executed  because  the 
cumulative  amount  of  agreements  with  this  department  for  the  fiscal  year  is  less  than  $25,000 
($50,000  for  nonprofits),  but  Contractor  later  enters  into  an  agreement  or  agreements  that  cause 
contractor  to  exceed  that  amount  in  a fiscal  year,  Contractor  shall  thereafter  be  required  to 
> "inply  with  the  MCO  under  this  Agreement.  This  obligation  arises  on  the  effective  date  of  the 


Toolworks  P-500  (3/02—02/03)) 


Pago  20 


agreement  that  causes  the  cumulative  amount  of  agreements  between  the  Contractor  and  this 
department  to  exceed  $25,000  ($50,000  for  nonprofits)  in  the  fiscal  year. 

43.  Requiring  Health  Benefits  for  Covered  Employees 

Unless  exempt,  Contractor  agrees  to  comply  fully  with  and  be  bound  by  all  of  the 
provisions  of  the  Health  Care  Accountability  Ordinance  (HCAO),  as  set  forth  in  San  Francisco 
Administrative  Code  Chapter  12Q,  including  the  remedies  provided,  and  implementing 
regulations,  as  the  same  may  be  amended  from  time  to  time.  The  provisions  of  Chapter  12Q  are 
incorporated  herein  by  reference  and  made  a part  of  this  agreement  as  though  fully  set  forth.  The 
text  of  the  HCAO  is  available  on  the  web  at  www.ci.sf.ca.us/HCAO.  Capitalized  terms  used  in 
this  Section  and  not  defined  in  this  agreement  shall  have  the  meanings  assigned  to  such  terms  in 
Chapter  12Q. 

(a)  For  each  Covered  Employee,  Contractor  shall  provide  the  appropriate  health  benefit 
set  forth  in  Section  12Q.3  of  the  HCAO.  If  Contractor  chooses  to  offer  the  health  plan  option, 
such  health  plan  shall  meet  the  minimum  standards  set  forth  by  the  San  Francisco  Health 
Commission.. 

(b)  Notwithstanding  the  above,  if  the  Contractor  is  a small  business  as  defined  in  Section 
12Q.3(d)  of  the  HCAO,  it  shall  have  no  obligation  to  comply  with  part  (a)  above. 

(c)  Contractor's  failure  to  comply  with  the  HCAO  shall  constitute  a material  breach  of 
this  agreement.  Authority  and/or  City  shall  notify  Contractor  if  such  a breach  has  occurred.  If, 
within  30  days  after  receiving  Authority  and/or  City's  written  notice  of  a breach  of  this 
Agreement  for  violating  the  HCAO,  Contractor  fails  to  cure  such  breach  or,  if  such  breach  cannot 
reasonably  be  cured  within  such  period  of  30  days,  Contractor  fails  to  commence  efforts  to  cure 
within  such  period,  or  thereafter  fails  diligently  to  pursue  such  cure  to  completion,  Authority 
and/or  City  shall  have  the  right  to  pursue  the  remedies  set  forth  in  1 2Q.5(f)(  1 -5).  Each  of  these 
remedies  shall  be  exercisable  individually  or  in  combination  with  any  other  rights  or  remedies 
available  to  Authority  and/or  City. 

(d)  Any  Subcontract  entered  into  by  Contractor  shall  require  the  Subcontractor  to  comply 
with  the  requirements  of  the  HCAO  and  shall  contain  contractual  obligations  substantially  the 
same  as  those  set  forth  in  this  Section.  Contractor  shall  notify  Authority  and/or  City's  Office  of 
Contract  Administration  when  it  enters  into  such  a Subcontract  and  shall  certify  to  the  Office  of 
Contract  Administration  that  it  has  notified  the  Subcontractor  of  the  obligations  under  the  HCAO 
and  has  imposed  the  requirements  of  the  HCAO  on  Subcontractor  through  the  Subcontract.  Each 
Contractor  shall  be  responsible  for  its  Subcontractors'  compliance  with  this  Chapter.  If  a 
Subcontractor  fails  to  comply,  the  Authority  and/or  City  may  pursue  the  remedies  set  forth  in  this 
Section  against  Contractor  based  on  the  Subcontractor’s  failure  to  comply,  provided  that 
Authority  and/or  City  has  first  provided  Contractor  with  notice  and  an  opportunity  to  obtain  a 
cure  of  the  violation. 

(e)  Contractor  shall  not  discharge,  reduce  in  compensation,  or  otherwise  discriminate 
against  any  employee  for  notifying  Authority  and/or  City  with  regard  to  Contractor's  compliance 
or  anticipated  compliance  with  the  requirements  of  the  HCAO,  for  opposing  any  practice 
proscribed  by  the  HCAO,  for  participating  in  proceedings  related  to  the  HCAO,  or  for  seeking  to 


Toolworks  P-500  (3/02—02/03)) 


Page  2 1 


assert  or  enforce  any  rights  under  the  HCAO  by  any  lawful  means. 

(f)  Contractor  represents  and  warrants  that  it  is  not  an  entity  that  was  set  up,  or  is  being 
used,  for  the  purpose  of  evading  the  intent  of  the  HCAO. 

(g)  Contractor  shall  keep  itself  informed  of  the  current  requirements  of  the  HCAO. 

(h)  Contractor  shall  provide  reports  to  the  Authority  and/or  City  in  accordance  with  any 
reporting  standards  promulgated  by  the  Authority  and/or  City  under  the  HCAO,  including  reports 
on  Subcontractors  and  Subtenants,  as  applicable. 

(i)  Contractor  shall  provide  Authority  and/or  City  with  access  to  records  pertaining  to 
compliance  with  HCAO  after  receiving  a written  request  from  Authority  and/or  City  to  do  so  and 
being  provided  at  least  five  business  days  to  respond. 

(j)  Authority  and/or  City  may  conduct  random  audits  of  Contractor  to  ascertain  its 
compliance  with  HCAO.  Contractor  agrees  to  cooperate  with  Authority  and/or  City  when  it 
conducts  such  audits. 

(k)  If  Contractor  is  exempt  from  the  HCAO  when  this  Agreement  is  executed  because  its 
amount  is  less  than  $25,000  ($50,000  for  nonprofits),  but  Contractor  later  enters  into  an 
agreement  or  agreements  that  cause  Contractor's  aggregate  amount  of  all  agreements  with 
Authority  and/or  City  to  reach  $75,000,  all  the  agreements  shall  be  thereafter  subject  to  the 
HCAO.  This  obligation  arises  on  the  effective  date  of  the  agreement  that  causes  the  cumulative 
amount  of  agreements  between  Contractor  and  the  Authority  and/or  City  to  be  equal  to  or  greater 
than  $75,000  in  the  fiscal  year. 

44.  Modification  of  Agreement 

This  Agreement  may  not  be  modified,  nor  may  compliance  with  any  of  its  terms  be  waived, 
except  by  written  instrument  executed  and  approved  in  the  same  manner  as  this  Agreement 
Contractor  shall  cooperate  with  Department  to  submit  to  the  Director  of  HRC  any  amendment, 
modification,  supplement  or  change  order  that  would  result  in  a cumulative  increase  of  the 
original  amount  of  this  Agreement  by  more  than  20%. 

45.  Administrative  Remedy  for  Agreement  Interpretation 

Should  any  question  arise  as  to  the  meaning  and  intent  of  this  Agreement,  the  question 
shall,  prior  to  any  other  action  or  resort  to  any  other  legal  remedy,  be  referred  to  the  City’s  Office 
of  Contract  Administration  which  shall  decide  the  true  meaning  and  intent  of  the  Agreement. 

46.  Agreement  Made  in  California;  Venue 

The  formation,  interpretation  and  performance  of  this  Agreement  shall  be  governed  by  the 
laws  of  the  State  of  California.  Venue  for  all  litigation  relative  to  the  formation,  interpretation 
and  performance  of  this  Agreement  shall  be  in  San  Francisco. 
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47.  Construction 


All  paragraph  captions  are  for  reference  only  and  shall  not  be  considered  in  construing  this 
Agreement. 

48.  Entire  Agreement 

This  contract  sets  forth  the  entire  Agreement  between  the  parties,  and  supersedes  all  other 
oral  or  written  provisions.  This  contract  may  be  modified  only  as  provided  in  Section  44. 

49.  Compliance  with  Laws 

Contractor  shall  keep  itself  fully  informed  of  the  Authority  and/or  City’s  Charter,  codes, 
ordinances  and  regulations  of  the  Authority  and/or  City  and  of  all  state,  and  federal  laws  in  any 
manner  affecting  the  performance  of  this  Agreement,  and  must  at  all  times  comply  with  such 
local  codes,  ordinances,  and  regulations  and  all  applicable  laws  as  they  may  be  amended  from 
time  to  time. 

50.  Severability 

Should  the  application  of  any  provision  of  this  Agreement  to  any  particular  facts  or 
circumstances  be  found  by  a court  of  competent  jurisdiction  to  be  invalid  or  unenforceable,  then 
(a)  the  validity  of  other  provisions  of  this  Agreement  shall  not  be  affected  or  impaired  thereby, 
and  (b)  such  provision  shall  be  enforced  to  the  maximum  extent  possible  so  as  to  effect  the  intent 
of  the  parties  and  shall  be  reformed  without  further  action  by  the  parties  to  the  extent  necessary 
to  make  such  provision  valid  and  enforceable. 
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IN  WITNESS  WHEREOF,  the  parties  hereto  have  executed  this  Agreement  on  the  day  first 
mentioned  above. 


AUTHORITY  AND/OR  CITY 
Recommended  by: 


Annemarie  Conroy,  Executive  Director 
Treasure  Island  Development  Authority 

Approved  as  to  Form: 

Dennis  Herrera 
City  Attorney 

By 

Deputy  City  Attorney 

Approved: 


Judith  A.  Blackwell 

Director,  Office  of  Contract  Administration 


APPENDICES 

A:  Services  to  be  provided  by  Contractor 
B:  Calculation  of  Charges 


CONTRACTOR 

By  signing  this  Agreement,  I certify  that  I 
comply  with  the  requirements  of  the 
Minimum  Compensation  Ordinance,  which 
entitle  Covered  Employees  to  certain 
minimum  hourly  wages  and  compensated 
and  uncompensated  time  off. 

I have  read  and  understood  paragraph  35,  the 
Authority  and/or  City’s  statement  urging 
companies  doing  business  in  Northern 
Ireland  to  move  towards  resolving 
employment  inequities,  encouraging 
compliance  with  the  MacBride  Principles, 
and  urging  San  Francisco  companies  to  do 
business  with  corporations  that  abide  by  the 
MacBride  Principles. 


Donna  Feingold,  Executive  Director 
Toolworks,  Inc. 

1119  Market  Street  Suite  300 
San  Francisco,  CA  94103 
FEIN:  94-2493384 
Vendor  No.  46565 
415/621-8665 
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APPENDIX  A 

SERVICES  TO  BE  PROVIDED  BY  CONTRACTOR 


Toolworks  (“Contractor”)  shall  provide  all  labor,  materials,  and  equipment  necessary  to  perform 
janitorial  services  to  buildings  on  Treasure  Island  and  Yerba  Buena  Islands  as  described  below. 
In  performing  the  services  provided  for  in  this  Appendix,  Contractor’s  liaison  with  the  Treasure 
Island  Development  Authority  shall  be  Lori  Mazzola,  Special  Events  Coordinator. 

For  the  following  Treasure  and  Yerba  Buena  Island  facilities,  Building  One.  410  Palm  Avenue, 
Casa  de  la  Vista,  Chapel,  Fogwatch,  Nimitz  Conference  Center,  and  the  Nimitz  House, 
Contractor  shall: 

• Furnish  all  labor  and  materials  for  scheduled  janitorial  services 

• Provide  all  necessary  dispensers  for  soap,  towels,  toilet  paper,  seat  covers  and  assure 
dispenser  uniformity  among  all  venues 

• Stock  all  venues  with  cleaning  supplies  and  appliances,  including  vacuum  cleaners,  mops, 
brooms,  brushes 

• Provide  transportation  of  all  staff  among  venues 

Services  to  be  performed: 

• Pick-up  and  removal  all  trash 

• Removal  all  leftover  decorations 

• Vacuum  all  rugs 

• Sweep  all  floors 

• Mop  all  floors 

• Dry-mop  hardwood  floors 

• Spot  clean  all  rugs  and  floors 

• Dust  and  clean  all  furniture,  ledges,  comers,  windowsills,  countertops,  and  all  dirt  & dust 
gathering  surfaces 

• Dust  around  door  and  window  ledges 

• Dust  cobwebs 

• Clean  all  accessible  windows  inside  and  out 

• Clean  all  mirrors  and  glass  doors 

• Clean  all  bathrooms,  including  toilets,  urinals,  sinks,  countertops,  windows,  ledges,  floors, 
stalls 

• Clean  all  kitchens,  including  floors,  appliances,  mirrors,  windows,  and  ledges 

• Clean  all  appliances,  inside  and  out,  including  ovens,  refrigerators,  freezers,  grills  and  sinks 

• Clean  all  bar  areas  including  floors,  appliances,  under  any  mats,  sinks 

• Clean  all  fireplace  covers  and  ledges 

• Clean  all  rooms,  including  storage  rooms,  of  all  facilities 

• Wipe  off  and  clean  all  tabletops,  table  legs  and  chairs 

• In  Chapel,  clean  pews, , dusts  & polish  podiums  and  pulpit  and  shelving  area  behind  altar 

• For  all  facilities  clean -in  and  around  all  doorways  (inside  and  outside),  sweep  and  remove 
trash  for  all  entries  and  walkways 
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• In  Casa,  clean  and  sweep  patio,  empty  trash  cans  and  ashtrays,  check  landscaping  for  trash 
and  remove 

• Refill  and  replace  bathroom  and  kitchen  supplies  including  hand  soap,  hand  towels,  toilet 
paper,  seat  covers  - all  containers  must  be  full  at  all  times 

• Keep  bathroom  and  kitchen  supply  cabinets  fully  stocked 

For  Building  One: 

• Monthly:  buff  resilient  floors 

• Monthly  polish  brass  railings  and  other  brass  fixtures 

• Yearly:  refinish  all  hard  floors 

For  any  questions,  to  report  damages,  or  problems,  contact  the  Mayor’s  Treasure  Island  Project 
Office: 

Lori  Mazzola,  Special  Events  Coordinator,  tel:  274-0312 
Stephen  Proud,  Deputy  Executive  Director,  tel:274-0660 
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ADDENDUM  1 TO  APPENDIX  A 
1.  WORKFORCE  HIRING  GOALS 


In  performing  its  rights  and  responsibilities  under  this  Agreement,  Contractor  shall 
comply  with  the  following  workforce  hiring  goals  for  qualified  homeless  or  otherwise 
economically  disadvantaged  persons  and  San  Francisco  residents. 

1.1  Contractor’s  Workforce  Hiring  Goals.  Contractor  shall  use  Good  faith  Efforts  to 

meet  the  work  force  hiring  goals  described  herein  (the  “Workforce  Goals”).  For  purposes  of 
this  Section  1.  Contractor’s  Good  Faith  Efforts  shall  include,  but  not  be  limited  to,  the 
following: 

(a)  Submitting  detailed  written  plans  describing  how  Contractor  intends  to  meet  the 
Workforce  Goals  (a  “Hiring  Plan”). 

(b)  Listing  jobs  available  on  the  Premises  with  the  TIHDI  Job  Broker  at  least  two  weeks 
prior  to  advertising  for  applicants  elsewhere; 

(c)  Considering  for  appropriate  job  openings  all  candidates  who  are  qualified,  screened 
and  referred  to  it  by  the  TIHDI  Job  Broker; 

(d)  Establishing  with  TIHDI  mutually  acceptable  means  of  communicating  about  job 
openings  and  provide  information  about  jobs  and  about  outcomes  of  referrals  within  a reasonable 
time  upon  request  by  the  TIHDI  Job  Broker; 

(e)  Consulting  with  the  TIHDI  Job  Broker  on  an  ongoing  basis  about  how  to  meet 
Contractor’s  Workforce  Goals;  and 

(f)  Meeting  and  conferring  with  the  TIHDI  Job  Broker  to  discuss  and  attempt  to  resolve 
any  problems  with  Contractor  meeting  its  Workforce  Goals. 

1.2  Burden  of  Proof.  If  the  Workforce  Goals  are  not  met,  Contractor  shall  have  the 
burden  of  establishing  in  any  Enforcement  Procedure  described  in  Section  1.9  below  that  it  made 
Good  Faith  Efforts  and  that  the  candidates  who  were  selected  were  better  qualified  for  work  than 
the  homeless  or  economically  disadvantages  persons  who  applied  or  were  referred  by  the  TIHDI 
Job  Broker. 

1.3  Construction  Workforce.  Without  obligation  (other  than  as  expressly  set  forth 
herein),  Contractor  shall  also  be  required  to  give  consideration  for  hiring  on  all  construction 
projects  on  the  Premises  to  qualified  homeless  or  otherwise  economically  disadvantaged  persons, 
and  to  qualified  residents  of  San  Francisco  whose  annual  income,  at  the  time  of  hire,  is  at  or 
below  fifty  percent  (50%)  of  median  income  for  the  City  as  determined  by  HUD. 

1.4  Subcontracting.  Contractor  will  consider  subcontracting  certain  tasks  to  be 
performed  by  Contractor  under  this  Agreement  to  TIHDI  member  organizations,  particularly  for 
grounds  keeping,  janitorial,  recycling  and  deconstruction  activities.  Subcontracts  with  TIHDI 
organizations  will  be  included  for  purposes  of  determining  Contractor’s  Good  Faith  Efforts  to 
meet  the  Work  Force  Goals. 
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Hiring  Plan. 


(a)  Contractor  shall  submit  its  Hiring  Plan  to  the  Authority  within  sixty  (60)  days 
of  the  Commencement  Date.  Contractor’s  Hiring  Plan  shall  include  a detailed  description  of  how 
Contractor  intends  to  meet  its  Workforce  Goals,  which  description  should  include  community 
outreach  and  recruiting  efforts,  hiring  procedures  (e.g.,  phased  hiring),  a projected  schedule  for 
meeting  the  Workforce  Goals,  and  alternative  courses  of  action  if  it  appears  that  the  Workforce 
Goals  will  not  be  met. 

(b)  During  the  first  30  days  after  the  Hiring  Plan  is  submitted,  the  Authority  and 
Contractor  shall  negotiate  in  good  faith  solutions  to  any  deficiencies  in  the  Hiring  Plan  as 
reasonably  determined  by  the  Authority.  At  the  expiration  of  such  30-day  period,  the  Authority 
shall  advise  Contractor,  through  a written  "Notice  of  Noncompliance,"  of  any  alleged  deficiency 
in  the  Hiring  Plan  remaining  at  the  close  of  such  negotiations.  The  Notice  of  Noncompliance 
shall  state  the  specific  basis  for  the  alleged  deficiency(ies)  and  the  Authority’s  suggested  cure. 
Contractor  shall  advise  the  Authority  within  10  days  of  its  receipt  of  the  Notice  of 
Noncompliance  whether  Contractor  accepts  the  suggested  cure.  If  the  Contractor  rejects  the 
suggested  cure,  either  party  may  proceed  immediately  to  the  Enforcement  Procedure  pursuant  to 
Section  1.9  below  by  filing  a Request  for  Enforcement  ("Request")  on  the  Hiring  Plan.  The 
Request  shall  specify  the  issues  presented  and  the  relief  requested. 

1.6  Reports.  Contractor  shall  prepare  reports  regarding  the  composition  of 
Contractor’s  work  force  reasonably  satisfactory  to  the  Authority. 

1.7  Matters  Subject  to  Enforcement  Procedure.  In  addition  to  the  initial  preparation 
of  the  Hiring  Plan,  all  matters  related  to  implementing  the  Hiring  Plan  and  the  Workforce  Goals 
are  subject  to  the  Enforcement  Procedure  described  in  Section  1.9  below. 

1.8  Implementation  of  Enforcement  Procedure.  The  Enforcement  Procedure,  as 
provided  for  in  Section  1.9  below,  shall  be  the  exclusive  procedure  for  resolving  any  dispute 
concerning  the  interpretation  or  implementation  of  the  Hiring  Plan  or  any  alleged  deficiency  in 
Contractor’s  Good  Faith  Efforts  to  achieve  the  Workforce  Goals.  The  Enforcement  Procedure 
shall  be  implemented  by  the  Human  Rights  Commission  of  the  City  of  County  of  San  Francisco 
(the  “Commission”),  which  shall  have  the  powers  described  below  unless  otherwise  provided  by 
law. 

(a)  All  subcontracts  related  to  the  Agreement  (“Subcontracts”)  shall 
incorporate  the  provisions  of  this  Section  1 and  the  Authority  shall  have  the  right  to  enforce  said 
obligations,  requirements  and  agreements  against  the  Contractor  or  its  subcontractors.  Contractor 
shall  require,  by  contract,  that  each  subcontractor  participates  in  Enforcement  Procedure 
proceedings  in  which  it  may  be  identified  in  a Request,  and  that  each  subcontractor  shall  be 
bound  by  the  outcome  of  such  Enforcement  Procedure  according  to  the  decision  of  the 
Commission. 

1 .0  Enforcement  Procedure. 

(a)  If  the  Authority  reasonably  determines  that  Contractor  has  failed  to  use 
Good  I aith  Efforts  to  meet  the  Workforce  Goals,  or  for  any  other  matter  subject  to  this 
1 nlorcemcnt  Procedure  the  Authority  shall  send  a written  Notice  of  Noncompliance  to 
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Contractor  describing  the  basis  for  its  determination  and  suggesting  a means  to  cure  any 
deficiencies.  If  Contractor  does  not,  in  the  reasonable  discretion  of  the  Authority,  cure  the 
deficiency  within  ten  (10)  days,  the  matter  shall  be  submitted  to  the  following  Enforcement 
Procedure. 


(i)  Prior  to  the  filing  and  service  of  a Request,  the  parties  to  any  dispute 
shall  meet  and  confer  in  an  attempt  to  resolve  the  dispute. 

(ii)  The  Authority,  Contractor  or  any  subcontractor  may  commence 
resolution  of  any  dispute  covered  by  the  Enforcement  Procedure  by  filing  a Request  with  the 
Commission.  Where  the  Authority  is  not  the  complaining  party,  the  Request  shall  be  served 
on  the  Authority.  Where  the  Authority  is  the  complaining  party,  the  Request  shall  be  served 
on  the  Contractor  at  the  Notice  Address  listed  in  the  Agreement,  and  the  non-compliant 
subcontractor,  if  any,  if  such  service  can  be  achieved  with  reasonable  effort.  The  Request 
shall  be  filed  and  served  either  by  hand  delivery  or  by  registered  or  certified  mail.  The 
Request  shall  identify  the  entities  involved  in  the  dispute  and  state  the  exact  nature  of  the 
dispute  and  the  relief  sought.  If  the  complaining  party  seeks  a temporary  restraining  order 
and/or  a preliminary  injunction,  the  Request  shall  so  state  in  the  caption  of  the  Request. 

(iii)  Service  on  the  Contractor  of  the  Request  or  any  notice  provided  for 
by  this  Section  1 shall  constitute  service  of  the  Request  or  notice  on  all  subcontractors  who 
are  identified  as  being  in  alleged  noncompliance  in  the  Request.  The  Contractor  shall 
promptly  serve  the  Request  or  notice,  by  hand  delivery  or  registered  or  certified  mail,  on  all 
such  subcontractors. 


(iv)  The  TIHDI  Job  Broker  shall  have  the  right  to  present  testimony  or 
documentary  evidence  at  Enforcement  Procedure  proceedings. 

(v)  After  the  filing  and  the  service  of  a Request,  the  parties  shall 
negotiate  in  good  faith  for  a period  of  10  business  days  in  an  attempt  to  resolve  the  dispute; 
provided  that  the  complaining  party  may  proceed  immediately  to  the  Enforcement  Procedure, 
without  engaging  in  such  a conference  or  negotiations,  if  the  facts  could  reasonably  be 
construed  to  support  the  issuance  of  a temporary  restraining  order  or  a preliminary  injunction 
("Temporary  Relief').  The  Commission  shall  determine  whether  the  facts  reasonably 
supported  the  issuance  of  Temporary  Relief. 

(vi)  If  the  dispute  is  not  settled  within  10  business  days,  a hearing  shall 
be  held  within  90  days  of  the  date  of  the  filing  of  the  Request,  unless  otherwise  agreed  by  the 
parties  or  ordered  by  the  Commission  upon  a showing  of  good  cause;  provided,  that  if  the 
complaining  party  seeks  a temporary  restraining  order,  the  hearing  on  the  motion  for  a 
temporary  restraining  order  shall  be  heard  not  later  than  two  (2)  business  days  after  the  filing 
of  the  Request,  and  provided  further,  if  a party  seeks  a preliminary  injunction,  such  motion 
shall  be  heard  on  15  days'  notice.  The  Commission  shall  set  the  date,  time  and  place  for  the 
Enforcement  Procedure  hearing(s)  within  the  proscribed  time  periods  by  giving  notice  by 
hand  delivery  to  the  Authority  and  the  Contractor;  except,  where  a temporary  restraining 
order  is  sought,  the  Commission  may  give  notice  of  the  hearing  date,  time  and  place  to  the 
Authority,  Contractor  and  any  affected  subcontractor  h>y  telephone. 
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(vii)  In  the  Enforcement  Procedure  proceedings  hereunder, 
discovery  shall  be  permitted  in  accordance  with  Code  of  Civil  Procedure  §1283.05. 

(b)  Commission's  Decision.  The  Commission  shall  render  a decision  within  20 
days  of  the  date  that  the  hearing  on  a Request  is  completed;  provided  that  where  a temporary 
restraining  order  is  sought,  the  Commission  shall  render  a decision  not  later  than  24  hours  after 
the  hearing  on  the  motion.  The  Commission  shall  send  the  decision  by  certified  or  registered 
mail  to  the  Authority,  the  Contractor  and  the  subcontractor,  if  any. 

(i)  The  Commission  may  enter  a default  award  against  any  party  who 
fails  to  appear  at  the  hearing;  provided  said  party  received  actual  notice  of  the  hearing.  In  a 
proceeding  seeking  a default  award  against  a party  other  than  the  Contractor,  the  Contractor 
shall  provide  proof  of  service  on  the  party  as  required  by  this  Article.  If  the  Contractor  fails 
to  provide  proof  of  service,  the  Contractor  shall  pay  $2,500  as  liquidated  damages  to  the 
Authority,  provided  that  no  such  damages  shall  be  assessed  if  the  Contractor  demonstrates 
that  it  made  good  faith  efforts  to  serve  the  party.  In  order  to  obtain  a default  award,  the 
complaining  party  need  not  first  seek  or  obtain  an  order  to  arbitrate  the  controversy  pursuant 
to  Code  of  Civil  Procedure  §1281.2. 

(ii)  Except  as  otherwise  provided  in  this  Section  1,  the  Commission 
shall  have  no  power  to  add  to,  subtract  from,  disregard,  modify  or  otherwise  alter  the  terms  of 
the  Agreement,  or  to  negotiate  new  agreements  or  provisions  between  the  parties. 

(iii)  The  inquiry  of  the  Commission  shall  be  restricted  to  the  particular 
controversy  that  gave  rise  to  the  request  for  the  Enforcement  Procedure.  A decision  of  the 
Commission  issued  hereunder  shall  be  final  and  binding  upon  the  Authority,  Contractor,  and 
subcontractors,  if  any,  sent  by  mail  to  the  Authority,  the  Contractor  and  the  subcontractor,  if 
any.  The  losing  party  shall  pay  the  Commission's  fees  and  related  costs  of  the  Enforcement 
Procedure.  If  a subcontractor  is  the  losing  party  and  fails  to  pay  said  fees  within  30  days  of 
the  decision,  the  Contractor  shall  pay  the  fees.  Each  party  shall  pay  its  own  attorneys'  fees 
provided  that  fees  may  be  awarded  to  the  prevailing  party  if  the  Commission  finds  that  the 
Request  was  frivolous  or  that  the  Enforcement  Procedure  action  was  otherwise  instituted  or 
litigated  in  bad  faith.  Judgment  upon  the  Commission's  decision  may  be  entered  in  any  court 
of  competent  jurisdiction. 

(c)  Remedies  and  Sanctions.  Except  as  may  otherwise  be  expressly  provided 
herein,  the  Commission  may  impose  only  the  remedies  and  sanctions  set  forth  below  and  only 
against  the  non-compliant  party(ies): 

(i)  Order  specific,  reasonable  actions  and  procedures,  in  the  form 
of  a temporary  restraining  order,  preliminary  injunction  or  permanent  injunction,  to  mitigate 
the  effects  of  the  Contractor's  failure  to  make  Good  Faith  Efforts,  and/or  to  require 
Contractor  and/or  its  subcontractors  to  make  such  Good  Faith  Efforts,  including,  but  not 
limited  to,  orders  enjoining  the  Contractor  from_recruiting,  screening  or  hiring  (through  new 
hires,  transfers  or  otherwise)  any  person  for  employment  at  the  Premises  pending  resolution 
of  the  alleged  deficicncy(ies)  in  the  Hiring  Plan  or  Contractor’s  implementation  of  the 
Workforce  Goals. 
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(ii)  Require  the  Contractor  or  Subcontractors  to  refrain  from 
entering  into  new  contracts  related  to  work  related  to  the  Agreement,  or  from  granting 
extensions  or  other  modifications  to  existing  contracts  related  to  the  Agreement,  other  than 
those  minor  modifications  or  extensions  necessary  to  enable  completion  of  the  work  covered 
by  the  existing  contract,  with  any  non-compliant  subcontractor  until  such  subcontractor 
provides  assurances  satisfactory  to  the  Authority  and  the  Contractor  of  future  Good  Faith 
Efforts  to  comply  with  the  Workforce  Goals. 

(iii)  Direct  the  Contractor  or  subcontractor  to  cancel,  terminate, 
suspend  or  cause  to  be  canceled,  terminated  or  suspended,  any  contract  or  lease  or  portion(s) 
thereof  for  failure  of  the  subcontractor  to  make  Good  Faith  Efforts  to  comply  with  the 
Workforce  Goals,  provided,  however  that  Subcontracts  may  be  continued  upon  the  condition 
that  a program  for  future  compliance  is  approved  by  the  Authority. 

(iv)  If  the  Contractor  or  subcontractor  is  found  to  be  in  willful 
breach  of  its  obligations  to  make  Good  Faith  Efforts  to  achieve  the  Workforce  Goals,  impose 
financial  penalties  not  to  exceed  $50,000  or  10  percent  of  the  total  monetary  consideration 
contemplated  by  the  Agreement,  whichever  is  less,  for  each  such  breach  on  the  party  respon- 
sible for  the  willful  breach;  provided,  however,  no  penalty  shall  be_imposed  pursuant  to  this 
paragraph  for  the  first  willful  breach  unless  the  breaching  party  has  failed  to  cure  after  being 
provided  notice  and  a reasonable  opportunity  to  cure.  The  Contractor  or  subcontractor  may 
impose  penalties  for  subsequent  willful  breaches  whether  or  not  the  breach  is  subsequently 
cured.  For  purposes  of  this  paragraph,  "willful  breach"  means  a knowing  and  intentional 
breach. 


(v)  Direct  that  the  Contractor  or  subcontractor  produce  and  provide  to 
the  Authority  any  records,  data  or  reports  that  are  necessary  to  determine  if  a violation  has 
occurred  and/or  to  monitor  the  performance  of  the  Contractor  or  Subcontractor. 

£vi)  Issue  such  other  relief  deemed  necessary  to  ensure  that  the 
Hiring  Plan  is  written  and  implemented,  and  that  Contractor  makes  Good  Faith  Efforts  to 
meet  its  Workforce  Goals,  including  requiring  the  inclusion  or  exclusion  of  specific  terms  or 
provisions  in  the  Hiring  Plan  based  on  a determination  that  the  term(s)  added  or  removed 
further  the  requirements  and  objectives  of  this  Section  1. 


(d)  Delays  due  to  enforcement.  If  Contractor  does  not  timely  perform  its 
obligations  under  the  Agreement  with  the  Authority  because  of  a Commission's  order  against  a 
party  other  than  the  Contractor,  such  order  shall  be  deemed  an  event  of  Force  Majeure,  and  the 
time  for  any  performance  by  the  Contractor  shall  be  extended  as  provided  therein;  provided, 
however,  that  Contractor  shall  make  good  faith  efforts  to  minimize  any  delays. 

(e)  Exculpatory  clause.  The  Contractor  and  its  subcontractors  hereby  forever 
waive  and  release  any  and  all  claims  against  the  Authority  for  Losses  arising  under  or  related  to 
this  Section  1. 
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{jQ  California  law  applies.  California  law,  including  the  California  Arbitration 
Act,  Code  of  Civil  Procedure  §§1280  through  1294.2,  shall  govern  all  the  Enforcement 
Procedure  proceedings. 

(n)  Designation  of  agent  for  service.  Not  later  than  five  (5)  days  after  the  execution  of 
this  Agreement,  the  Contractor  shall  designate  a person  or  business,  residing  or 
located  in  the  City  and  County  of  San  Francisco,  as  its  agent  for  service  of  a Request 
and  all  notices  provided  for  herein.  If  the  Contractor  has  an  office  located  in 
San  Francisco,  it  may  designate  itself  as  agent  for  service.  The  designation  shall  be 
served  on 

1.10.  Relationship  to  Other  Employment  Agreements.  Nothing  in  this  Agreement 
shall  be  interpreted  to  prohibit  the  continuation  of  existing  workforce-training  agreements  or 
interfere  with  consent  decrees,  collective  bargaining  agreements  or  existing  employment 
contracts.  In  the  case  of  collective  bargaining  agreements,  Contractor  will  take  primary 
responsibility  for  integrating  the  requirements  of  Contractor’s  Workforce  Goals  with  any  such 
collective  bargaining  agreements.  As  necessary,  Contractor  will  attempt  to  negotiate  equivalent 
first  source  hiring  obligations  with  relevant  unions. 
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APPENDIX  B BUDGET 


For  an  amount  not  to  exceed  $7,290  month,  or  $87,480  per  year  Contractor  will 
provide: 

• 74  hours  of  janitorial  services  weekly,  including  weekends  and  holidays 

• cleaning  equipment,  materials  and  supplies 

• soap,  toilet  paper,  hand  towels,  seat  covers  for  all  restrooms  and  kitchens  in  all  venues 

• Uniform  soap  and  paper  goods  dispensers  for  all  restrooms  and  kitchens  in  all  venues 

• transport  of  equipment  and  personnel  among  venues 

For  an  amount  not  to  exceed  $37,520  per  year  at  the  specific  request  of  Special 
Events  Coordinator,  or  Deputy  Executive  Director: 

• Carpet  cleaning  @ $40.00  per  500  square  feet  (500  sf  minimum  service  area) 

• Additional  window  cleaning  @ $25  per  hour 

• Additional  janitorial  services  @ $25.00  per  hour 

• Special  event  services  including  opening  and  closing  event  venues  and  monitoring  event 
activities 
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AGENDA  ITEM 

Treasure  Island  Development  Authority 
City  and  County  of  San  Francisco 


Subject:  Resolution  Authorizing  the  Executive  Director  to 
Issue  a Focused  Request  for  Proposal  for  a 
Primary  Developer  for  Former  Naval  Station 
Treasure  Island  to  Treasure  Island  Community  Development 


Agenda  Item  No.  17 

Meeting  of  April  4,  2002 


Contact/Phone:  Annemarie  Conroy,  Executive  Director 
Stephen  Proud,  Director  of  Development 
274-0660 


BACKGROUND 

On  June  14,  2000,  the  Authority  authorized  the  issuance  of  a Request  for  Qualifications  for  a 
Primary  Developer  ("Primary  Developer  RFQ")  for  former  Naval  Station  Treasure  Island.  On 
October  27,  2000,  staff  issued  approximately  500  copies  of  the  Primary  Developer  RFQ  to 
interested  parties.  Staff  held  a pre-submittal  meeting  on  Treasure  Island  on  December  5,  2000  to 
address  questions  from  potential  respondents  regarding  the  RFQ  process.  Submittals  for  the 
RFQ  were  due  to  the  Authority  office  on  February  1,  2001.  On  that  date,  the  Authority  received 
two  responses  to  the  RFQ,  which  were  distributed  to  the  Authority  Board  members  for  review. 
The  two  responses  were  from  Navillus  Associates  and  Treasure  Island  Community  Development 
("TICD"). 


On  July  11,  2001,  Authority  staff  presented  the  findings  of  an  independent  review  of  the  two 
proposals  conducted  by  Keyser  Marston  Associates,  working  in  conjunction  with  Arthur 
Andersen  and  Dean  Macris.  The  conclusions  reached  by  the  consultant  team,  with  the 
concurrence  of  staff,  was  that  TICD  met  all  the  evaluation  criteria  set  forth  in  the  RFQ  and  thus 
is  an  entity  that  could  assume  the  responsibility  of  Primary  Developer  for  Treasure  Island,  and 
that  the  Navillus  did  not  meet  the  evaluation  criteria. 

Given  the  low  response  rate  to  the  RFQ,  the  Authority  directed  staff  to  conduct  a brief  study  to 
assess  the  possible  reasons  for  the  lack  of  developer  interest  and  make  recommendations 
regarding  how  to  proceed.  On  September  12,  2001,  staff  presented  the  findings  of  a report 
prepared  by  Bay  Area  Economics  that  concluded  there  are  no  'quick  fixes'  the  Authority  can 
undertake  to  improve  the  development  climate  at  Treasure  Island.  To  avoid  delay  and  to  better 
assess  whether  proceeding  with  TICD's  best  achieves  the  Authority's  goals,  the  Authority 
authorized  staff  to  proceed  with  the  original  solicitation  process  by  preparing  a focused  Request 
for  Proposal  ("RFP")  for  the  Board's  consideration.  Depending  on  its  assessment  of  TICD's 
proposal,  the  Authority  will  decide  whether  to  enter  into  exclusive  negotiations  with  TICD  or 
seek  an  alternative  approach  to  the  redevelopment  of  Treasure  Island. 


« 


♦ 


♦ 


REQUEST  FOR  PROPOSAL 


The  draft  RFP  (attached  as  Exhibit  A)  requires  TICD  to  submit  a proposal  that  would  allow  the 
Authority  and  the  community  to  evaluate  TICD’s  plans  for  Treasure  Island.  Staff  reviewed  the 
RFP  at  six  public  meetings  with  the  Authority  Board,  the  Treasure  Island/Yerba  Buena  Island 
Citizen's  Advisory  Board  (TI/YBI  CAB),  and  the  Planning  and  Development  Subcommittee  of 
TI  YBI  CAB,  and  solicited  input  from  interested  parties,  including  State  and  Local  agencies. 
The  comments  received  as  part  of  that  process  have  been  incorporated  into  the  current  draft  of 
the  RFP.  If  approved  by  the  Authority,  the  RFP  will  be  issued  to  Treasure  Island  Community 
Development. 

The  RFP  requires  detailed  information  to  address  the  following: 

• Development  Concept.  TICD  must  present  its  development  concept  and  phasing  plan 
for  the  Island.  The  development  concept  and  phasing  plan  should  outline  TICD's 
approach  to  issues  related  to  affordable  housing,  infrastructure  & utilities,  access  & 
circulation,  urban  design  and  historic  preservation,  seismic  conditions, 
deconstruction/demolition,  sustainable  design  and  smart  growth,  and  community 
services. 

• Financial  Proposal.  As  part  of  its  submittal,  TICD  must  include  a financial  proposal 
that  sets  forth  principal  business  terms,  which  will  serve  as  the  basis  for  negotiating  a 
term  sheet  and  subsequent  final  transaction  documents.  The  financial  proposal  must 
include  a proforma  demonstrates  financial  feasibility  of  the  proposal,  a description  of 
the  proposed  transaction  structure,  an  outline  of  the  proposed  financing  plan,  and  a 
description  of  the  guarantees  that  will  be  provided  to  the  Authority. 

• Management  of  Interim  Uses.  The  submittal  must  describe  TICD's  approach  to 
property  management  for  parcels  of  land  that  have  not  been  conveyed  buy  the  Navy. 

• Community  Employment/Economic  Development.  The  proposal  must  address  such 
issues  as  job  training,  education  and  hiring  programs,  economic  opportunities. 

• Community  Outreach  Program  TICD  must  set  forth  a proposed  Community 
Outreach  Program,  including  a description  of  the  proposed  approach  to  achieving 
community  consensus  for  the  development  concept. 

• Development  Team.  TICD  must  document  and  provide  information  on  any  changes 
to  the  development  team,  which  may  have  occurred  since  their  response  to  the  RFQ. 

In  addition,  TICD  must  provide  additional  information  on  the  organizational  structure 
of  the  team  and  responsibilities  and  the  decision  making  process  among  the  team 
members. 


EVALUATION  PROCESS 


Staff  is  proposing  a two-step  process  for  the  evaluation  of  the  RFP  response.  This  process  would 
allow  TICD  to  submit  an  initial  proposal  to  the  Authority  and  make  presentations  of  the  proposal 
to  the  Authority,  members  of  a consultant  based  review  committee  (established  by  the  Executive 
Director),  and  the  TI/YBI  Citizen's  Advisory  Board.  Subsequent  to  those  presentations,  TICD 
will  be  given  an  opportunity  to  revise  its  proposal  to  address  issues  and  concerns  raised  at  those 
meetings,  and  a final  proposal  would  be  submitted  to  the  Authority  for  its  consideration.  A 
review  committee  will  evaluate  and  summarize  the  submittal  prepared  by  TICD,  based  on  the 
detailed  evaluation  criteria  set  forth  in  the  RFP  which  are  grouped  into  three  categories:  Project 
Feasibility  and  Timing,  Land  Use/Urban  Design,  and  Economic  Development/Fiscal  Impacts  to 
the  City. 

The  analysis  of  the  Review  Committee  will  be  presented  to  the  Authority  for  its  consideration  at 
a public  hearing.  The  Authority  Board  will  make  the  final  decision  as  to  whether  to  proceed  with 
TICD  or  take  such  other  action  as  the  Authority  may  decide  in  its  sole  and  absolute  discretion.  If 
the  Authority,  based  on  TICD's  final  proposal,  elects  to  proceed  with  TICD  as  a potential 
Primary  Developer  for  Treasure  Island,  the  Authority  will  enter  into  an  Exclusive  Negotiations 
Agreement  (“ENA”)  with  the  TICD,  pursuant  to  which  TICD  will  have  the  exclusive  right  to 
negotiate  with  the  Authority  the  final  transaction  documents  for  the  project. 
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FILE  NO. RESOLUTION  NO. 

AUTHORIZING  THE  EXECUTIVE  DIRECTOR  TO  ISSUE  A FOCUSED  REQUEST  FOR 
PROPOSALS  TO  TREASURE  ISLAND  COMMUNITY  DEVELOPMENT  FOR  THE 
DEVELOPMENT  OF  FORMER  NAVAL  STATION  TREASURE  ISLAND. 

WHEREAS,  Under  the  Treasure  Island  Conversion  Act  of  1997,  which  amended 
Section  33492.5  of  the  California  Health  and  Safety  Code  and  added  Section  2.1  to  Chapter 
1333  of  the  Statutes  of  1968  (the  “Act"),  the  California  Legislature  (i)  designated  the  Treasure 
Island  Development  Authority  (the  “Authority”)  as  a redevelopment  agency  under  California 
redevelopment  law  with  authority  over  former  Naval  Station  Treasure  Island  (the  “Base”),  and 
(ii),  with  respect  to  those  portions  of  the  Base  which  are  subject  to  the  public  trust  for 
commerce,  navigation  and  fisheries  (the  “Tidelands  Trust”),  vested  in  the  Authority  the 
authority  to  administer  the  Tidelands  Trust  as  to  such  property;  and, 

WHEREAS,  The  Board  of  Supervisors  approved  the  designation  of  the  Authority  as  a 
redevelopment  agency  with  powers  over  Treasure  Island  in  Resolution  No.  43-98,  dated 
February  6,  1998;  and, 

WHEREAS,  Under  the  Act  and  the  Authority’s  Articles  of  Incorporation  and  Bylaws,  the 
Authority,  acting  by  and  through  its  Board  of  Directors  has  the  power,  subject  to  applicable 
laws,  to  sell,  lease,  exchange,  transfer,  convey  or  otherwise  grant  an  interest  in  or  right  to  use 
or  occupy  all  or  any  portion  of  the  real  property  located  on  the  Base;  and, 

WHEREAS,  In  1994,  a Citizen's  Reuse  Committee  (“CRC”),  representing  a broad 
spectrum  of  community  interests,  was  formed  to:  (i)  review  reuse  planning  efforts  regarding 
the  Base  by  the  San  Francisco  Planning  Department  and  the  San  Francisco  Redevelopment 
Agency;  and  (ii)  to  make  recommendations  to  the  City’s  Planning  Commission  and  Board  of 
Supervisors;  and, 
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1 WHEREAS,  In  July  1996,  after  an  extensive  community  planning  effort,  the  Draft 

2 Reuse  Plan  for  the  Base  was  unanimously  endorsed  by  the  Mayor,  the  Board  of  Supervisors, 

3 the  Planning  Commission  and  the  CRC;  and, 

4 WHEREAS,  The  City  forwarded  the  Reuse  Plan  to  the  Department  of  Defense  in  July 

5 1996  to  serve  as  the  guiding  document  for  the  Navy  and  City  in  preparation  of  a joint 

6 Environmental  Impact  Statement/Environmental  Impact  Report  (EIR/EIS)  and  the  Reuse  Plan 

7 serves  as  the  basis  for  the  Preliminary  Redevelopment  Plan  for  the  Base;  and, 

8 WHEREAS,  The  conversion  of  the  Base  according  to  the  goals  and  objectives  of  the 

9 Reuse  Plan  will  require  extensive  coordination  and  large  investments  for  new  infrastructure 

10  and  to  address  extraordinary  transportation  access  and  seismic  constraints,  all  of  which  may 

11  best  be  achieved  by  competitively  soliciting  proposals  for  primary  development  of  the  Base 

12  through  a two-step  Request  for  Qualifications  (“RFQ”)  and  subsequent  Request  foe  Proposals 

4 13  (“RFP”)  process;  and, 

14  WHEREAS,  On  June  14,  2000,  the  Authority  authorized  issuance  of  an  RFQ,  and  on 

15  October  27,  2000,  staff  issued  approximately  500  copies  of  the  RFQ  to  interested  parties,  and 

16  thereafter,  on  December  5,  2000,  staff  hosted  a pre-submittal  meeting  regarding  the  RFQ  and 

17  RFP  that  was  attended  by  over  125  representatives  of  the  development  community;  and, 

1 8 WHEREAS,  Submittals  to  the  RFQ  were  due  to  the  Authority  by  February  1 , 2001 , and 

19  on  that  date  the  Authority  received  two  responses  to  the  RFQ,  one  from  Navillus  Associates 

20  and  one  from  Treasure  Island  Community  Development  (“TICD”);  and, 

21  WHEREAS,  A team  of  expert  consultants  hired  by  the  authority,  including  Keyser 

22  Marston  & Associates  and  Arthur  Andersen,  reviewed  the  materials  submitted  by  the  two 

23  respondents  to  the  RFQ,  prepared  supplemental  information  requests  to  address  questions 

24  raised  during  the  review  process,  and  together  with  Authority  staff  and  a designated  member 

25 
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of  the  Treasure  Island  Community  Advisory  Board,  conducted  interviews  of  the  two 
responding  teams;  and 

WHEREAS,  On  July  1 1 , 2001 , the  Authority  by  resolution  found,  based  on  the 
consultants’  analysis  and  the  recommendations  of  staff,  that  only  TICD  met  each  of  the  seven 
criteria  set  forth  in  the  RFQ  for  proceeding  on  to  the  RFP  phase;  and, 

WHEREAS,  On  July  1 1 , 2001  in  that  same  resolution,  the  Authority  directed  the 
Executive  Director  to  (i)  undertake  a brief  study  to  assess  the  relative  lack  of  developer 
interest  in  the  RFQ  and  explore  ways  to  improve  competition  for  the  opportunity,  including  by 
having  a consultant  interview  prospective  developers  that  expressed  interest  in  Treasure 
Island  but  failed  to  respond  to  the  RFQ,  and  (ii)  based  on  the  information  gleaned  from  that 
study,  to  present  options  to  the  Authority  for  moving  forward  with  the  primary  developer 
solicitation  process,  with  the  expectation  at  that  time  that  the  Authority  would  prepare  and 
issue  some  type  of  combined  RFQ/RFP  to  the  broader  development  community,  while 
recognizing  that  TICD  had  already  been  deemed  “qualified”;  and, 

WHEREAS,  On  September  1 1 , 2001 , staff  and  the  Authority’s  consultant,  Bay  Area 
Economics,  reported  that  simply  presenting  again  to  the  development  community  a combined 
RFQ/RFP  would  not  likely  result  in  material  new  developer  interest;  and, 

WHEREAS,  After  considering  the  consultant’s  report  and  the  recommendations  of  staff, 
the  Authority  indicated  that  to  best  achieve  the  goals  of  the  Reuse  Plan  and  avoid  significantly 
delaying  implementation  of  the  Reuse  Plan,  the  Authority  should  not  prepare  and  issue  the 
type  of  combined  RFQ/RFP  to  the  broader  development  community  contemplated  in  its  July 
11,  2001  resolution,  but  instead  should  (i)  proceed  with  the  original  solicitation  process  set 
forth  in  the  RFQ  by  issuing  a focused  RFP  to  the  only  respondent  that  met  the  minimum 
qualifications  set  forth  in  the  RFQ,  TICD,  and  then  (ii)  evaluate  the  content  of  TICD's  response 
to  the  focused  RFP  to  determine  whether  the  Authority  should  enter  into  exclusive 
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negotiations  with  TICD  regarding  the  implementation  of  its  proposal  or  to  proceed  at  that  time 
with  other  options  for  soliciting  prospective  primary  developers,  including,  possibly,  completing 
itself  certain  pre-development  activities  that  might  increase  the  attractiveness  of  the 
development  opportunity;  and 

WHEREAS,  On  October  17,  2001 , the  Authority  authorized  the  Executive  Director  to 
proceed  with  the  original  solicitation  process  set  forth  in  the  RFQ,  instead  of  as  set  forth  in  its 
resolution  of  July  1 1 , 2001 , by  preparing  for  the  Authority’s  review  and  approval  a focused 
RFPforthe  redevelopment  of  Treasure  Island;  and 

WHEREAS,  Authority  staff  has  prepared  said  RFP  (attached  as  Exhibit  A)  and  solicited 
input  on  its  content  from  the  Authority  Board,  the  Treasure  Island/Yerba  Buena  Island 
Citizen's  Advisory  Board  (TI/YBI  CAB),  the  Planning  and  Development  Subcommittee  of  Tl 
YBI  CAB,  and  other  interested  parties,  including  State  and  Local  agencies;  now  therefore,  be 
it 

RESOLVED,  That  the  Authority  hereby  authorizes  the  Executive  Director  of  the 
Authority  to  issued  the  focused  RFP  to  TICD. 

CERTIFICATE  OF  SECRETARY 

I hereby  certify  that  I am  the  duly  elected  and  acting  Secretary  of  the  Treasure 
Island  Development  Authority,  a California  nonprofit  public  benefit  corporation,  and 
that  the  above  Resolution  was  duly  adopted  and  approved  by  the  Board  of  Directors 
of  the  Authority  at  a properly  noticed  meeting  on  April  1 0,  2002. 


William  Fazande,  Secretary 
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I. 


INTRODUCTION 


On  October  27,  2000,  the  Treasure  Island  Development  Authority  (the  "Authority") 
issued  a Request  for  Qualifications  ("RFQ")  for  a Primary  Developer  for  former  Naval 
Station  Treasure  Island  ("Treasure  Island"  or  the  "Base").  In  response,  the  Authority 
received  submittals  from  Navillus  Associates  and  Treasure  Island  Community 
Development  ("TICD"). 

Following  an  independent  review  of  the  two  proposals,  the  Authority  determined  that 
only  TICD  met  the  evaluation  criteria  set  forth  in  the  RFQ  and  was  thus  deemed  qualified 
to  submit  a proposal  for  the  Authority's  consideration.  This  document  sets  forth  the 
guidelines  and  requirements  for  a proposal  from  TICD  for  the  redevelopment  of  Treasure 
Island  that  is  consistent  with  the  development  opportunity  described  in  the  RFQ.  Those 
guidelines  and  requirements  are  based  primarily  on  the  goals  and  objectives  set  forth  in 
the  Draft  Reuse  Plan  (summarized  in  Exhibit  A to  this  RFP)  and  in  information  contained 
in  the  RFQ. 

The  Authority  envisions  that  TICD's  proposal  will  evolve  through  an  iterative  process 
with  interaction  between  TICD  and  Authority  staff,  members  of  the  Treasure 
Island  Yerba  Buena  Island  Citizens  Advisory  Board  (CAB),  interested  members  of  the 
public,  and  the  Treasure  Development  Authority  Board.  Ultimately,  TICD's  proposal 
will  be  submitted  to  the  Authority  Board  for  consideration.  If  TICD's  proposal  is  deemed 
acceptable,  the  Authority  will  enter  into  an  Exclusive  Negotiating  Agreement  ("ENA") 
with  TICD.  TICD's  proposal  will  provide  the  basis  for  preparing  transaction  and 
development  agreements  for  Treasure  Island,  but  final  terms  and  conditions  will  be 
subject  to  further  negotiations  during  the  term  of  the  ENA.  and  ultimately  approval  by  the 
TIDA  Board  and  the  City's  Board  of  Supervisors. 

If  TICD's  proposal  is  not  deemed  acceptable,  the  Authority  may  consider  alternative 
means  for  proceeding  with  the  redevelopment  of  Treasure  Island. 

TICD  should  refer  to  the  RFQ  document  and  relevant  background  materials  already 
provided  for  pertinent  information  regarding  the  planning  objectives  for  the  site,  the 
development  opportunity,  existing  conditions  and  market  information,  special 
development  considerations,  and  the  anticipated  role  of  the  Primary  Developer  at 
Treasure  Island. 


II.  PROPOSAL  SUBMISSION  REQUIREMENTS 


In  1994,  a Citizen's  Reuse  Committee  ("CRC”),  representing  a broad  spectrum  of 
community  interests,  was  formed  to  review  reuse  planning  efforts  regarding  Treasure 
Island  by  the  San  Francisco  Planning  Department  and  the  San  Francisco  Redevelopment 
Agency,  and  to  make  future  recommendations.  In  July  1996,  the  Draft  Reuse  Plan  (the 
"Reuse  Plan")  for  Treasure  Island  Naval  Station  was  unanimously  endorsed  by  the 
Mayor,  Board  of  Supervisors,  Planning  Commission  and  the  Citizens  Reuse  Committee. 

The  Reuse  Plan  identifies  certain  goals  and  objectives  for  the  redevelopment  of  Treasure 
Island  (a  summary  is  attached  as  Exhibit  A).  In  general,  the  Reuse  Plan  is  built  around 
the  concept  of  providing  increased  public  access,  recreational,  and  entertainment 
opportunities  at  Treasure  Island,  while  creating  jobs  and  providing  sustainable  economic 
opportunities  for  San  Francisco.  The  Reuse  Plan  identified  a number  of  broad  land  uses 
categories  for  the  Treasure  Island,  including  a mix  of  recreation  and  visitor-oriented 
entertainment  uses,  hotel  and  conference  facilities,  restaurants,  parks,  sportsfields,  a 
marina,  film  production  and  housing.  The  Reuse  Plan  also  contemplates  the  interim 
reuse  of  a number  of  existing  buildings,  including  public  facilities  and  housing,  to 
maximize  the  public  investments  that  have  been  made  in  them,  provide  public  benefits, 
and  help  support  the  property's  successful  redevelopment. 

Any  proposal  for  redeveloping  Treasure  Island  must  be  consistent  with  the  goals  and 
objectives  set  forth  in  the  Reuse  Plan  and  the  Land  Use  Guidelines  and  Development 
Considerations  described  in  the  RFQ.  For  the  Authority  to  effectively  evaluate  TICD's 
proposal  against  these  criteria,  TICD's  proposal  should  address  each  of  the  following: 

A.  Development  Concept 

1.  Land  Uses  and  Development  Program 

The  proposal  must  include  a description  (in  narrative  form)  of  TICD's 
approach  to  each  type  of  land  use  and  development  proposed  for  Treasure 
Island,  which  may  include  the  following  uses:  (1)  hospitality,  (2) 
entertainment,  retail  and  other  commercial  uses,  (3)  cultural  and 
educational,  (4)  residential,  and  (5)  recreation  and  open  space.  The  land 
use  plan  must  correspond  with  financial  proposal  and  business  plan 
outlined  in  Section  II. C. 

For  each  type  of  land  use,  the  proposal  must  (i)  include  a graphic  depiction 
that  shows  the  location  of  the  proposed  use,  (ii)  describe  the  expected 
types  of  activities,  projects  and  tenants,  (iii)  describe  the  anticipated  total 
gross  building  square  footage  or  unit  count  by  phase  and  at  the  end  of  the 
full  build-out  and  the  total  acreage  devoted  to  such  use,  (iv)  describe 
TICD’s  general  approach  to  height,  density  and  massing  of  buildings,  and 
(v)  describe  the  compatibility  of  the  use  with  adjoining/existing  uses  on 


both  a short-term  and  long-term  basis  (e.g.,  Job  Corps,  Coast  Guard, 
Marina,  etc.). 

Phasing  Plan 


TICD's  proposal  must  include  a preliminary  phasing  plan  that  depicts 
graphically  and  describes  in  narrative  form  the  rational  behind  the  phasing 
of  the  development  program.  The  proposal  should  address  both  the 
indi\  idiu 1 1 .subject  areas  listed  below,  as  well  as  the  interrelationship  of  the 


phasing  between  various  aspects  of  the  project.-in 


S Phasing  of  overall  land  use  program  with  an  emphasis  on  the  balance 
over  time  between  commercial,  neighborhood-serving  retail,  and 
residential  uses; 

S The  phasing  of  all  on-  and  off-island  transportation  improvements, 
including  a graphic  depiction  of  the  entire  transportation  network  (see 
Item  54  below); 

S The  phasing  of  infrastructure,  seismic  & geotechnical  improvements, 
and  other  elements  of  horizontal  land  development  (see  Items  65-  & 76  I 
below),  including  likely  impacts  on  phasing  from  the  Bay  Bridge  | 
seismic  strengthening  project; 

S The  phasing  of  community  facilities,  including  open  space  and 
recreation  elements  (see  Item  94  below); 

S The  phasing  of  verbeaT-dev c 1 o pmen L elements,  with  an  emphasis-on 

the--bakinee--"OvtM--time btfl-weefh-e<)mniereiaL neighborhood -serving 

re  lai  1— arHl-residentixh-irscs ; 

T How  phasing  of  the  land  use  program  responds  to  the  environmental 
remediation  program  including  may— be-afleeted-bv— the  timing  and 
manner  of  environmental  remediation  at  Treasure  Island; 

S How  the  phasing  plan  ensures  the  compatibility  of  uses  throughout  the 
development  process,  including  how  existing  uses  and  lessees  (e.g., 
existing  residential  tenants  and  the  Job  Corps)  will  be  incorporated 
into  the  project  on  an  interim  and  long-term  basis. 

The  Phasing  Plan  should  include  a description  of  TICD's  overall  approach 
to  the  project  that  outlines  the  role  and  responsibility  of  TICD  in  the 
development  process.  For  example,  the  proposal  should  describe  if  TICD 
expects  to  simply  provide  the  backbone  infrastructure  to  a large  parcel  that 
would  be  disposed  of  to  a third-party  developer,  or  whether  TICD  expects 
to  build  in-tract  infrastructure  and/or  conduct  the  final  vertical 
development  at  the  site,  or  a combination  of  both. 

In  addition,  the  proposal  must  include  a development  schedule  for  pre- 
development and  development  activities  (ineluding  the  timing  of  any  | 


necessary  permits),  that  indicates  (in  number  of  months)  the  estimated  | 
time  each  portion  of  the  project  is  expected  to  take  and  the  sequence  of 
development  activities.  The  development  schedule  will  serve  as  the  basis 
for  the  Schedule  of  Performance,  which  will  be  attached  to  the  Exclusive 
Negotiating  Agreement  if  TICD  is  selected  as  the  Master  Developer  for 
Treasure  Island,  and  should  include  specific  milestones  for  the  term  of  the 
ENA. 

3.  Housing 


a.  General  Conditions 

If  housing  is  contemplated  as  part  of  the  development  program  for 

Treasure  Island,  the  proposal  must  include  a discussion  of  the  following: 

• What  is  the  expected  mix  of  ownership  and  rental  housing  and  levels 
of  affordability; 

• How  the  housing  program  is  consistent  with  the  provisions  set  forth  in 
the  Treasure  Island  Homeless  Development  Initiative  ("TIHDI") 
agreement; 

• How  the  housing  program  is  consistent  with  the  goals  and  policies  set 
forth  in  the  Reuse  Plan,  including  the  acreage  dedicated  to  housing  and 
the  total  unit  count; 

• The  consistency  of  the  housing  program  with  the  provisions  of  the  No- 
Cost  Economic  Development  Conveyance  transfer  of  property  from 
the  Navy  (as  described  in  the  RFQ); 

• How  the  housing  program  will  address  the  existing  preference 
categories  for  rental  units; 

• Consistency  of  the  housing  program  with  the  requirements  of 
California  Redevelopment  Law;  and 

• The- 1 low  any  proposed  Trust  Exchange  that-would  allow  the  housing 
program  to  comply  with  Tidelands  Trust  and  Bay  Plan  requirements. 

b.  Affordability 

The  Authority  is  committed  to  providing  a full  range  of  affordable  housing 

options  at  Treasure  Island.  Thus,  TICD's  proposal  must  also  demonstrate 

how  TICD  will  meet  or  exceed  the  following  minimum  requirements: 

A Compliance  with  the  requirements  of  the  TIHDI  Agreement  regarding 
the  reuse  of  existing  housing; 


S Inclusion  of  at  least  15%  "affordable"  units  (as  defined  below)  in  all 
new  housing  development  (the  "Inclusionary  Housing"); 

S Compliance  with  the  requirement  in  the  TIHDI  Agreement  that  TIHDI 
receive  conveyance  of  land  suitable  for  the  construction  of  affordable 
housing  at  a rate  in  direct  proportion  to  new  market  rate  housing  of 
one  acre  for  every  new  1.000  units  (the  "TIHDI  Set-Aside  Units"); 

S That  at  any  point  in  time,  30%  of  all  housing  units  - inclusive  of  the 
TIHDI  units-must  be  affordable. 

S If  together  the  TIHDI  Set-Aside  Units  and  the  Inclusionary  Units  do 
not  account  for  30%  of  the  total  housing,  TICD  shall  make  available  to 
the  Authority  improved  land  suitable  for  the  construction  of  such 
additional  housing  units  as  is  necessary  to  achieve  such  30% 
minimum. 

S Other  than  for  TIHDI  units,  "affordable"  for  these  purposes  shall  mean 
that  for-sale  units  will  be  priced  to  be  affordable  to  residents  earning 
no  more  than  100  percent  (100%)  of  the  applicable  area-wide  median 
income  for  the  San  Francisco  Bav  Area,  as  defined  by  HUD  ("AMI"-as 
defined  HUD)  and  rental  units  will  be  priced  at  rental  rates  no  more 
than  the  maximum  gross  rent  published  by  HUD  for  households 
earning  no  more  than  60%  of  AMI,  less  the  utility  allowance  | 
calculated  pursuant  to  schedules  and  procedures  established  by  the  San 
Francisco  Housing  Authority. 

S Affordable  units  will  be  price  and  income  restricted  until  the  earlier  of 
(a)  75  years  from  the  date  of  issuance  of  the  Certificate  of  Occupancy; 
or  (b)  such  shorter  period  of  time  as  required  by  the  terms  of  any  first 
mortgage  financing  for  the  purchaser,  but  in  no  event  less  than  40-55  | 
years.  All  Affordable  Units  will  have  recorded  restrictions,  a second 
deed  of  trust  securing  the  Authority's  interest,  and  a right  of  first 
refusal  to  purchase  or  assign  the  right  to  purchase  the  Affordable  Units 
upon  resale  benefiting  the  Authority. 

S The  Inclusionary  Units  must  be  phased  in  proportionately  at  the  same 
pace  as  market  rate  units. 

S Affordable  units,  including  the  Inclusionary  Units,  the  TIHDI  Set- 
Aside  Units  and  any  other  affordable  units,  must  be  evenly  distributed 
throughout  the  housing  area.  The  Inclusionary  Units  shall  be 
equivalent  in  bedroom  count,  size,  quality  and  finish  as  market  rate 
units. 

s Overall,  the  affordable  housing  must  feature  a mix  of  rental  and 
ownership  housing  consistent  with  applicable  Citywide  policies. 


S Compliance  with  any  other  applicable  laws  regarding  affordable 
housing,  including,  without  limitation,  to  the  extent  applicable, 
California  Redevelopment  law. 

4.  Tidelands  Trust. 

It  is  important  to  note  the  applicability  of  the  Tidelands  Trust  and  the  rules 
governing  No-Cost  Economic  Development  Conveyances  (particularly  as 
they  relate  to  any  plans  for  new  housing).  The  principles  of  public  uses 
underlying  the  Tidelands  Trust  were  among  the  most  important  factors 
shaping  the  Reuse  Plan.  Accordingly,  land  uses  must  be  consistent  with 
the  Trust  and  the  development  plan  must  further  Trust  purposes.  The 
proposal  must  also  describe  how  development  will  expand  public  access  to 
the  shoreline  and  enhance  views  of  the  Bay  and  how  the  development 
program  responds  to  the  requirements  of  the  Bay  Plan  as  administered  by 
the  Bay  Conservation  and  Development  Commission  ("BCDC"). 

If  new  housing  is  contemplated,  either  to  replace  existing  units,  add  new 
units,  or  some  combination  of  both,  it  could  be  necessary  to  lift  the 
Tidelands  Trust  from  those  areas  of  Treasure  Island  proper  where  new 
units  are  to  be  constructed.  In  general,  removing  the  Tidelands  Trust 
designation  would  likely  involve  a “exchange”  or  "swap"  of  the  Trust 
designation  from  interior  land  not  useful  to  the  Trust  on  Treasure  Island 
proper  onto  portions  of  Yerba  Buena  Island.  A summary  of  the  key 
principles  governing  a Tidelands  Trust  exchange  at  Treasure  Island  is 
provided  in  the  Appendix  to  the  RFQ.  Among  other  things,  the  proposal 
should  describe  any  proposed  exchange  of  the  Tidelands  Trust,  how  such 
an  exchange  meets  the  requirements  described  in  the  RFQ,  and  any  actions 
taken  to  date  related  to  a Trust  Exchange.  The  proposal  should  include  a 
graphic  depiction  of  the  proposed  configuration  of  any  proposed  Trust 
Exchange  and  describe  the  number  of  acres  included  from  “sending”  and 
“receiving”  sites. 

4,0. Redevelopment  Project  Area 

The  City's  Board  of  Supervisors  desiunated  the  Base  as  a Redevelopment 
Survey  Area  in  1995.  In  1999,  the  Authority  and  the  City's  Planning 
Commission  adopted  a Preliminary  Redevelopment  Plan  for  Treasure 
Island.  The  Authority  is  now  in  the  process  of  preparing  a final 
redevelopment  plan  for  adoption  according  to  the  requirements  of 
California  Redevelopment  Law.  The  Redevelopment  Plan  will  be 
consistent  with  and  incorporate  by  reference  the  City's  Draft  Reuse  Plan. 
It  is  the  Authority's  intention  that  the  redevelopment  planning  process  also 
be  consistent  with  and  integrate  the  development  concept  selected  under 
the  RFP.  Consequently,  the  proposal  should  be  consistent  with  all  aspects 
of  California  Redevelopment  Law. 


r-DOC 


>r6.  Access.  Transportation.  Circulation  and  Parking  | 9 

Issues  of  access  and  transportation  are  among  the  most  critical 
considerations  for  the  development  of  Treasure  Island.  Therefore,  the 
proposal  must  include  a detailed  transportation  plan  that  maximizes 
mobility  for  area  residents,  employees,  and  visitors  to  the  island,  helps 
guide  development,  improves  the  environment,  and  fosters  connections 
between  Treasure  Island,  San  Francisco  and  East  Bay  communities.  More 
specifically,  the  proposal  must  contain: 

• A description  of  the  "On-Island"  transportation  network  including 
vehicular  and  pedestrian  circulation  patterns,  bicycle  and  pedestrian 
systems  that  emphasize  safe  travel  routes,  traffic-calming  measures, 
intra-island  transit  services,  and  the  development  of  alternative  fuel 
and/or  electric  charging  stations. 

• A plan  for  access  to  and  from  Treasure  Island,  San  Francisco  and  East 

Bay  Communities  that  utilizes  transit  modes  other  than  autos  and  is 
integrated  with  other  transit  planning  in  and  around  the  Bay  (e.g.,  the 
Water  Transit  Authority)1.  Specifically,  the  proposal  must  discuss  | 
how  bus  and  shuttle  services  will  be  provided  and  how  water  transit 
service  (ferries  and  water  taxis)  will  be  integrated  into  the 
transportation  network  as  a means  of  access  to  the  Island.  The  at 

proposal  should  include  a cost  analysis  of  alternative  transit  modes,  the 
expected  ridership  levels,  and  anticipated  transit  revenues  and 
necessary  subsidies  (if  any).  Based  on  this  analysis,  TICD  should 
articulate  their  role  in  providing  alternative  transit  service  to  and  from 

the  Island.  TICD.  must  provide  aA-  Transportation  Demand  | 
Management  (TDM)  program  that  limits  impacts  from  automobile 
traffic  on  the  both  the  Island  and  the  Bay  Bridge.  Measures  that  may 
be  implemented  as  part  of  the  TDM  include,  but  arc  not  limited  to: 

S Employer  incentives  to  reduce  vehicular  demand; 

S The  establishment  of  an  on-island  employee  transportation 
coordinator; 

S The  provision  of  facilities  for  bicycles  in  all  new  uses  and  on  all 
transit  modes; 

^ Organized  carpools/vanpools  and  car  sharing  programs; 


l k-mn  h’i'iu'  uijl  IjUly  involve  Ha>  lilt,  ;nul  m;i>  leoune  dictlmin;  These  unnrovemcius  would  have  to  be  consistent 
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■S  A land  use  program  that  includes  design  elements  of  transit 
oriented  development;  and 

S A comprehensive  parking  program  that  utilizes  shared  parking 
arrangements,  discourages  free  parking,  and  limits  on-street 
parking.  The  proposal  should  indicate  the  total  number  of  off- 
street  parking  spaces  proposed  for  the  Island. 

The  TDM  should  also  assess  the  feasibility  and  costs  of  creating  and 
maintaining  transit  infrastructure  systems  that  would  limit  auto  traffic  to 
levels  that  existed  prior  to  closure,  when  the  Base  was  fully  operational  by 
the  Navy. 

(7  7. Infrastructure  Rehabilitation/Replacement  Program 

One  of  the  most  common  issues  associated  with  military  base  conversion 
involves  the  transfer  of  infrastructure  systems  that  have  been  developed 
and  maintained  by  the  military  to  standards  that  are  different  than  those 
utilized  by  civilian  agencies.  At  Naval  Station  Treasure  Island,  it  is 
anticipated  that  most  of  the  core  utility  systems  and  backbone 
infrastructure  will  need  to  be  replaced  or  upgraded.  Accordingly,  the 
proposal  must  include  a plan  for  proposed  infrastructure  improvements  for 
each  major  utility  system  that  is  sufficient  to  address  capacity  needs  at  full 
build-out  and  is  sized  appropriately  vis-a-vis  the  proposed  development 
plan  and  (as  noted  earlier)  a phasing  program  for  the-sueh  improvements 
thretigh---bu}kl-ot:it-.  The  infrastructure  plan  should  identify  those 
improvements,  which  will  be  made  by  TICD,  and  those  improvements  that 
will  be  made  by  other  developers/agencies  (herC.g.,  bac-kbone  core  utility 
systems  or  "backbone”  vis-a-vis  m-traetsvstems  located  within  and 
serving  individual  parcels  “in-tract').  It  is  expected  that  the  new 
utility/infrastructure  design  will  result  in  lower  operational  costs  to  the 
City/Authority  and  that  the  system  design  will  result  in  providing*?  | 
increased  safety  for  utility  workers. 

-7.-8.  Seismic  and  Geotechnical  Conditions 


Treasure  Island  proper  (excluding  most  of  Yerba  Buena)  was  created 
using  non-engineered  fill  and  as  result,  is  expected  to  perform  poorly 
during  a major  seismic  event.  In  the  event  of  an  earthquake  of  magnitude 
7 or  greater,  there  is  a significant  risk  that  existing  buildings  and  other 
structures  and  improvements  located  on  Treasure  Island,  without  further 
improvements,  may  fail  structurally  and  collapse.  Of  particular  concern 
are  the  perimeter  dikes  that  surround  Treasure  Island.  In  the  event  of  a 
seismic  occurrence,  these  dikes  may  experience  structural  failure  resulting 
in  severe  damage  to  the  Island. 


Although  Treasure  Island  fared  well  in  the  1989  Loma  Prieta  earthquake, 
long-term  development  of  Treasure  Island  will  require  careful  planning  to 
address  seismic  conditions.  While  efficiencies  may  be  gained  through 
improving  large  areas  of  Treasure  Island  at  the  same  time,  the  entire  land 
area  of  Treasure  Island  does  not  necessarily  need  to  be  improved  in  one 
single  step  and  all  at  once.  It  may  be  possible  to  phase  improvements  to 
allow  incremental  development  to  occur  over  time  and,  depending  on  the 
nature  of  the  proposed  long-term  uses,  some  of  the  areas  may  require  less 
substantial  seismic  improvements.  However,  the  initial  phase  of  seismic 
improvements  should  to  the  greatest  extent  possible  improve  the  health 
and  safety  of  the  Entire  Island,  including  residents  in  the  existing  housing. 

As  noted  above,  the  proposal  must  indicate  TICD's  approach  to  seismic 
conditions  at  Treasure  Island  to  improve  public  safety  and  the  timing  and 
phasing  of  those  improvements.  The  proposal  should  identify  the 
standards  and  construction  techniques  that  will  be  used,  and  should 
differentiate  between  improvements  to  existing  buildings,  improvements 
to  the  perimeter  dike  and  causeway,  and  improvements  related  to  the 
construction  of  new  buildings/facilities. 

It  is  important  to  note  that  BCDC's  McAteer-Petris  and  Bay  Plan  fill 
policies  will  apply  to  any  strategies  that  require  work,  and/or  placement  of 
material  in  the  Bay.  BCDC's  Bav  Plan  Safety  of  Fills  policies  also  apply, 
and  the  desiun  of  the  in-Bav  portion  of  the  strengthening  project  must  be 
reviewed  by  the  BCDC's  Engineering  Criteria  Review  Board. 

Kr9.  Demolition  and  Deconstruction 

TICD  must  identify  buildings  they  intend  to  demolish/deconstruct  as  part 
of  the  development  program.  TICD  shall  describe  the  program  for 
deconstruction,  demolition  and  material  reuse,  including  community 
participation  in  such  program.  The  deconstruction  program  shall  address 
State  law  requiring  that  the  City  achieve  significant  reduction  in  its  landfill 

10.  Community  Benefits/Services 

Creating  a new  neighborhood  from  “scratch'’  requires  careful 
consideration  and  planning  to  build  a social  infrastructure  that  benefits 
area  residents,  businesses,  and  employees.  To  that  end.  the  proposal  must 
set  forth  a plan  for  proposed  community  facilities  and  describe  how 
appropriate  community  services  and  facilities  will  be  maintained  during 
all  phases  of  development.  Uses  that  should  be  included  in  the  plan 
include,  but  are  not  limited  to: 


t 


t 
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s Public  Safety  Facilities 


S Education  and  Childcare  Facilities 
S Healthcare  Services 

^ Community  Meeting  and  Cultural  Facilities 
S Parks  and  Recreation  Facilities 
S Open  Space  and  Habitat  Preservation 
S Space  for  Community  Based  and  Non-Profit  Organizations 

4-0t  1 1 . Urban  Design/Historic  Preservation 

The  redevelopment  of  Treasure  Island  requires  a thorough  understanding 
of  the  context  within  which  the  project  will  take  place.  While  many  of  the 
buildings  and  facilities  may  be  demolished/deconstructed  to  create 
functional  and  desirable  development  sites,  there  are  several  existing  uses 
and  historic  and  cultural  resources  that  must  be  woven  into  the  built 
environment.  As  Treasure  Island  embarks  on  its  "third  life",  a conscious 
and  purposeful  effort  will  be  required  to  change  the  character  of  the 
facility  from  a post  war  military  installation  to  a destination  that  is  an 
integral  part  of  the  City's  urban  fabric. 

Design  considerations  include  the  restoration  and  creation  of  public  spaces 
and  amenities,  heightening  the  sense  of  immediacy  between  the  Island  and 
the  City,  designing  new  facilities  and  structures  that  compliment  and  unify 
disparate  functional  and  architectural  elements,  and  the  preservation  of 
structures  and  places  of  significant  historic  interest  (as  listed  on  Exhibit  B) 
according  to  the  Secretary  of  Interior's  Standards  for  Historic 
Rehabilitation. 

The  proposal  must  describe  TICD's  overall  approach  to  urban  design  for 
the  project  and  for  individual  phases.  The  proposal  should  include  a 
discussion  of  TICD's  approach  to  cultural  and  historic  resources  and  how 
the  program  meets  the  basic  tenets  of  sustainable  design  and  smart  growth 
(see  Item  1J_G  below).  To  assist  in  the  evaluation,  the  proposal  should  | 
include  perspectives,  graphics  and  /or  other  images  that  conceptually 
illustrate  the  proposed  urban  design  elements  (e.g.,  building  types,  initial 
building  character  and  siting,  key  identity  elements  amenities  and  other 
features,  etc.)  and  are  keyed  to  the  development  plan. 

-14-7 1 2 . Sustainable  Design 

Future  development  of  Treasure  Island  represents  an  outstanding 
opportunity  to  incorporate  the  best  practices  of  sustainable  design  and 
smart  growth  into  a land  use  and  urban  design  program.  It  is  the 
Authority’s  goal  that  Treasure  Island/Yerba  Buena  Island  become  a model 
of  sustainability  and  that  position  is  supported  by  resolutions  adopted  by 


the  San  Francisco  Environment  Commission  and  the  San  Francisco  Board 
of  Supervisors.  To  that  end,  the  proposal  from  TICD  must  include  a 
sustainability  plan  that  addresses  the  various  elements  of  the  City's 
Sustainability  Plan,  including,  but  not  limited  to,  the  following: 

S The  development  of  resource  efficient  or  “green”  buildings.  ant4 
facilities,  and  infrastructure  systems  that  utilized  standards  such  as 
the  Leadership  in  Energy  and  Environmental  Design  (LEED) 
published  by  the  U.S.  Green  Building  Council; 

S Solid  waste  management,  including  reuse  and  recycling  of  building 
materials  from  demolition/deconstruction  activities; 

S The  use  of  clean,  alternative-fuel  transit  to  and  from  the  Island, 
including  ferries,  buses,  and  shuttles; 

S Expansion  and  preservation  of  sensitive  habitat  areas  and  open  space; 

S Best  management  practices  for  water  and  energy  conservation;  and 

S A description  of  how  the  proposed  improvements  to  the  various 
infrastructure  systems  will  incorporate  sustainable  design  elements  and 
best  available  technologies  to  minimize  impacts  on,  and  maximize 
benefits  to,  the  environment; 

S Incorporation  of  a constructed  wetlands  for  water  treatment  (storm 
and/or  wastewater),  wildlife  habitat  and  environmental  education; 

Financial  Proposal 

As  part  of  its  submittal.  TICD  must  include  a financial  proposal  that  sets  forth 
principal  business  terms,  which  will  serve  as  the  basis  for  negotiating  a term  sheet 
and  subsequent  final  transaction  documents.  The  submittal  must  include  the 
following: 

1 . Feasibility  Plan  and  ProForma(s) 

The  submittal  must  include  a complete  ProForma  of  the  anticipated 
revenues  and  expenses  of  the  proposed  project,  including 

• A clear  description  of  financial  assumptions  and  annual  and 
cumulative  cash  flow  projections  for  the  full  build-out  period  (by 
phase  and  product  type),  including  pre-development  phases  and 
interim  uses; 

• A range  of  expected  lease  rates  for  commercial  product  type,  a 
range  of  expected  rental  rates  and  sales  prices  (if  applicable)  for 
housing,  and  preliminary  market  research  to  support  the  ProForma 
assumptions; 


• A preliminary  budget  of  development  costs,  specifying,  among 
other  items:  pre-development  costs;  applicable  development  fees 
and  exactions  under  the  City’s  Planning  Code  and  other 
ordinances;  estimated  seismic  and  infrastructure  costs;  and  any 
TICD  overhead,  fees  and  contingencies; 

• Project  returns  and  the  TICD's  return  requirements,  hurdle  rates  or 
threshold  rates  of  return. 

• A financing  plan  for  capital  costs  from  inception  to  buildout  (see 
Section  II. C. 3 below);  and 

• A preliminary  plan  to  finance  maintenance  and  repair  of  public 
infrastructure,  open  space  and  community  and  cultural  facilities 
and  the  provision  of  new  public  services  required  as  a result  of 
development 

The  Authority  recognizes  that  the  ProForma  will  reflect  projections  only, 
based  on  then  current  information.  The  Authority  further  recognizes  that 
the  projections  as  to  early  phases  of  the  project  will  be  more  reliable  than 
projections  as  to  later  phases. 

Transaction  Structure  and  Business  Offer 

The  Authority  expects  to  receive  title  to  Treasure  Island  from  the  Navy  as 
parcels  are  successfully  remediated.  The  Authority  expects  the  Navy  will 
convey  the  Hotel  Parcel,  the  South  Waterfront  Parcel,  the  Treasure  Island 
Core  Parcel,  the  Marina  Parcel  and  the  Yerba  Buena  Island  Parcel  (as 
shown  on  the  Attachment  B),  following  certification  of  the  EIS/EIR  and 
the  issuance  of  a Record  of  Decision  (ROD)  by  the  Navy.  The  remaining 
parcels  will  be  conveyed  as  soon  as  the  Navy  completes  all  required 
environmental  remediation.  In  addition,  as  described  in  Section  II. D 
(below),  the  Authority  expects  to  enter  into  a Lease  in  Furtherance  of 
Conveyance  (LIFOC)  for  the  those  portions  of  the  Base  not  initially 
transferred  in  fee. 

As  noted  earlier.  Treasure  Island  proper  (and  small  portions  of  YBI)  are 
subject  the  Tidelands  Trust  which  prohibits  the  conveyance  of  trust 
property  to  private  owners.  However,  such  property  can  be  leased  for  trust 
uses  at  fair  market  value  under  a long-term  ground  lease,  and  properties 
unencumbered  by  the  Trust  can  be  transferred  in  fee.  Based  on  the  land 
use  program  set  forth  in  the  proposal  (including  any  proposed  Trust 
Exchange),  TICD  should  indicate  which  land  it  expects  will  be  conveyed 
in  fee  and  which  land  would  be  conveyed  by  lease. 

For  leased  property,  TICD  should  propose  a rental  structure  including  base 
and  percentage  rent.  For  property  to  be  conveyed  in  fee,  TICD  should 
describe  how  TIDA  will  be  compensated  for  the  land,  including  whether 


land  value  would  be  paid  as  an  up  front  purchase  price  with  a back-end 
participation  in  project  revenues.  TICD  should  also  project  City's  share  of 
project  revenues  under  both  lease  and  fee  transaction  structures. 

3.  Financing 

It  is  the  expectation  of  the  City  and  the  Authority  that  the  proposed  project 
be  financially  self-sufficient.  To  improve  the  project's  feasibility,  the 
Authority  may  (i)  allow  leasehold  financing  of  its  property  on 
commercially  reasonable  terms,  (ii)  allow  project  revenues,  including 
revenues  from  housing  and  other  interim  leases,  to  be  reinvested  in  the 
project,  and  (iii)  to  the  extent  of  demonstrated  need,  assist  with  public 
financing,  such  as  tax  increment  bonds  and  revenue  bonds  (secured  by 
revenue  from  the  housing  and  other  appropriate  sources).  However,  the 
City  does  not  intend  to  spend  General  Fund  dollars  for  property 
management,  infrastructure  improvements,  or  other  capital  needs 
associated  with  redeveloping  the  Base. 

TICD’s  submittal  must  describe  its  plans  for  obtaining  the  equity  capital 
and  debt  financing  necessary  to  undertake  the  development,  including 
rates  of  return  these  sources  are  likely  to  require.  Subject  to  the  objectives 
described  in  the  preceding  paragraph,  TICD  should  specify  any  proposed 
types  of  public  financing  and  the  purposes  for  which  the  proceeds  of  any 
such  public  financing  will  be  used. 

4.  Guaranty  or  Other  Financial  Assurances 

Consistent  with  the  requirements  set  forth  in  the  Request  for  I 
Qualifications  issued  hv  the  Authority.  TICD  must  provide  adequate  | 
means  to  assure  the  Authority  of  sufficient  financial  wherewithal  and 
commitment  to  fulfill  its  financial,  indemnification  and  other  performance 
obligations.  TICD  has  created  a special  purpose  limited  liability  company 
for  the  purpose  of  submitting  its  qualifications  under  the  RFQ  and 
ultimately  for  the  purposes  of  acquiring,  managing  and  redeveloping 
Treasure  Island.  However,  it  is  not  clear  whether  the  members  of  TICD 
are  jointly  and  severably  liable  for  the  obligations  of  TICD  and  only  one 
of  TICD's  constituent  members  - Lennar^-  provided  adequate  financial  | 
information  during  the  RFQ  phase. 

As  a result,  TICD  must  describe  how  TICD  is  organized  and  the  extent  to 
which  the  various  members  of  TICD  will  be  responsible  for  TICD's 
obligations  TICD  must  also  explain  how  it  intends  to  provide  the 
Authority  with  adequate  assurances  of  its  continued  financial  capabilities 
even  if  one  or  more  constituent  members  withdraws  from  TICD.  If,  for 
example,  either  because  of  the  organizational  structure  of  TICD,  or 
because  of  TICD's  failure  to  provide  adequate  financial  background 


information  regarding  each  of  its  members,  the  Authority  must  rely 
principally  on  the  financial  capabilities  of  one  or  more  of  TICD's 
constituent  members,  such  member(s)  must  agree  as  part  of  TICD's 
proposal  to  fully  guaranty  the  obligations  of  TICD.  through  guaranties 
from  parent  entities  reasonably  acceptable  to  the  Authority,  performance 
deposits,  and/or  surety  bonds,  as  appropriate  given  the  nature  of  the 
guaranteed  obligations.  In  its  proposal,  TICD  must  identify  with 
specificity  the  precise  corporate  entities  that  will  be  guaranteeing  TICD's 
obligations. 

C.  Management  of  Interim  Uses 

As  part  of  the  Transaction  Documents,  the  Authority  intends  to  sublease  to  TICD 
all  of  the  unconveyed  Parcels  of  the  Base  that  are  subject  to  the  LIFOC  until  those 
Parcels  are  conveyed  by  the  Navy.  The  Authority  expects  to  transfer  to  TICD  all 
of  the  protection,  maintenance  and  other  responsibilities  required  by  the  Navy 
under  the  LIFOC.  The  submittal  must  describe  the  expected  interim  uses  and  how 
TICD  proposes  to  manage  those  interim  uses  on  the  leased  premises  in  relation  to 
the  redevelopment  of  the  conveyed  Parcels. 

D.  Community  Employment/Economic  Development 

The  submittal  must  include  a narrative  description  of  permanent  and  construction 
jobs,  including  a description  of  job  training,  education  and  hiring  programs 
consistent  with  the  goals  and  objectives  set  forth  above  and  with  applicable 
Authority  and  City  requirements  (including  First  Source  Hiring,  the  TIHDI  Job 
Broker  Program,  and  Equal  Opportunity  Programs),  and  of  projected  numbers  and 
types  of  jobs  by  phase  and  at  the  full  build-out  of  the  project.  The  proposal  must 
also  describe  the  types  of  economic  development  opportunities  that  will  be  made 
available  to  TIHDI  consistent  with  the  provisions  of  the  TIHDI  agreement. 

E.  Community  Outreach  Program 

The  submittal  must  include  a description  of  a proposed  Community  Outreach 
Program,  including  a description  of  the  proposed  approach  to  achieving 
community  consensus  for  the  development  concept,  outreach  to  the  Citizens 
Advisory  Board  and  other  community-based  organizations,  and  the  relationship  | 
of  the  Regulatory  Approvals  and  Transaction  Documents  to  each  step  in  the 
community  consensus-building  process.  1 IC'D  should  indicate  how  it  will  work 
with  the  outreach  committee  of  the  Citizen’s  Advisory  Board  to  conduct 
workshops  and  other  outreach  efforts  that  will  provide  siginifcantsignificant 
public  input  tethroughout  the  design  and  development  process. 


Development  Team 


TICD  shall  augment  earlier  information  that  was  provided  in  response  to  the  RFQ 
by  furnishing  a description  of  (i)  any  new  or  changed  members  of  the 
development  team,  including  all  key  individuals  at  every  level,  (ii)  the 
organizational  structure  of  TICD  and  the  decision  making  process  among  team 
members  and  within  the  LLC,  (iii)  the  development  responsibilities  of  each 
primary  entity,  (iv)  all  consultants  under  contract  for  pre-development  and 
development  activities,  and  (v)  a list  of  contacts,  addresses  and  phone  numbers  for 
all  members  of  the  development  team. 


III.  EVALUATION  CRITERIA: 


The  Authority  shall  determine,  in  its  sole  and  absolute  discretion,  whether  TICD's 
proposal  sufficiently  furthers  the  goals  and  objectives  of  the  Reuse  Plan  to  justify 
proceeding  to  exclusive  negotiations  with  TICD  at  this  time.  In  making  that 
determination,  the  Authority  shall  consider,  among  other  things,  the  following: 

A.  Project  Feasibility  and  Timing 

These  criteria  consider  the  feasibility  of  TICD's  proposed  Development  Concept  and  the 
likely  time  frames  for  completion  of  the  Project.  Assessment  of  these  criteria  will 
include  the  following: 

• Financial  and  Market  Feasibility.  Factors  include,  (i)  financial  capacity  and  adequacy 
of  working  capital  of  the  respondent  to  cover  initial  capital  expenditures  and 
operating  costs  through  development,  (ii)  diversity  of  revenue  generating  uses,  (iii) 
reasonableness  of  market  assumptions  underlying  the  Pro-Forma,  (iv)  reasonableness 
of  TICD's  expected  returns,  (v)  feasibility  of  proposed  public  financing  mechanisms, 
(vi)  reasonableness  of  TICD's  cost  estimates,  (vii)  appropriateness  of  the  proposed 
transaction  structure,  and  (viii)  adequacy  of  proposed  financial  assurances. 

• Regulatory  Feasibility.  Factors  include  consistency  of  the  respondent’s  Development 
Concept  with  (i)  Tidelands  Trust  considerations  and/or  reasonableness  of  any 
proposed  Tidelands  Trust  exchanges,  (ii)  applicable  BCDC  Bay  Plan  designations, 
(iii)  federal  base  closure  requirements  of  an  Economic  Development  Conveyance, 
including  job  generation  and  inclusion  of  new  housing  only  to  the  extent  necessary  to 
achieve  “financial  feasibility”,  (iv)  the  pending  environmental  review  of  the  Reuse 
Plan  under  NEPA  and  CEQA,  (v)  the  provisions  of  California  Redevelopment  Law, 
and  (vi)  other  regulatory  requirements  applicable  to  the  reuse  and  redevelopment, 
such  as  those  administered  by  the  Regional  Water  Quality  Control  Board,  the  Army 
Corps  of  Engineers,  the  Department  of  Toxics  Substance  Control,  etc.T 

• Technical  Feasibility.  Factors  include  the  extent  to  which  TICD's  Development 
Concept  addresses  the  issues  related  to  (i)  new  infrastructure  and  utility  systems, 
including  electric,  gas,  telecommunications,  potable  water,  storm-water,  and 
wastewater  treatment  systems,  (ii)  geotechnical  and  seismic  improvements  to  the 
causeway,  perimeter  dike,  and  other  related  areas  needed  to  reduce  life-safety  risks, 
(iii)  redesign  and  construction  of  arterial  roadways  and  streetscapes,  (iv)  access 
improvements  to  and  from  the  Island,  and  (iv)  environmental  remediation  of  the  Base 
by  the  Navy. 

• Phasing/Timing.  Factors  include  (i)  the  timeline  for  implementation  of  the 
Development  Concept,  including  how  quickly  the  respondent’s  Development 
Concept  will  cause  seismic  strengthening  of  key  areas  of  the  Base,  including  the 
causeway  and  perimeter  dikes,  (ii)  ability  to  implement  the  Development  Concept 
with  minimal  interruption  to  existing  uses  and  occupants,  including  residents,  (iii) 
overall  viability  of  and  schedule  for  implementing  respondent’s  Development 


Concept,  including  the  use  of  incremental  or  phased  development  to  maximize  land 
value. 

B.  Land  Use  Plan/Urban  Design 

These  criteria  consider  whether  TICD's  Development  Concept  meets  the  land  use 

objectives  set  forth  in  the  Reuse  Plan.  Assessment  will  include  the  following: 

• Creates  a broad  mix  of  mutually  supportive,  publicly  oriented  uses,  with  an  emphasis 
on  recreation,  cultural,  educational  and  entertainment  uses  that  appeal  to  local  and 
regional  residents  and  tourists. 

• Provides  for  land  uses  that  are  compatible  with  each  other  and  existing  uses 
throughout  all  phases  of  development. 

• Preserves  structures  and  places  of  historic  significance  and  architectural  interest. 

• Affordable  housing  units  comprise  30%  of  total  housing  inventory  and  units  are 
available  to  all  income  ranges  and  the  housing  program  satisfies  the  provisions  set 
forth  in  the  TIHDI  agreement. 

• Improves  public  access  to  the  bay,  including  increased  waterfront  recreational 
opportunities  and  uses  that  enliven  and  improve  access  to  the  water’s  edge. 

• Improves  the  appearance  and  identity  of  the  Island  by  heightening  its  visibility, 
prominence  and  sense  of  immediacy  with  the  rest  of  the  City,  and  orienting 
development  to  take  advantage  of  the  island  setting,  outstanding  views,  and  close 
proximity  to  downtown  San  Francisco. 

• Maximizes  public  amenities  such  as  parks  and  open  space  for  passive  and  active 
recreational  use  and  creates  a continuous  open  corridor  along  the  shoreline  edge. 
Protects  sensitive  habitat  areas  from  development. 

• Protects  hillside  and  shoreline  open  space  on  Yerba  Buena  Island  and  focuses  open 
space  on  the  water  and  other  natural  features  to  provide  a sense  of  nature  and  visual 
contrast  with  developed  portions  of  the  Island. 

• Protects  important  biological  resources  and  maintains  and  improve  the  quality  of  the 
surrounding  natural  environment,  including,  the  creation  of  wetlands  and  open  space. 

• Minimizes  potential  environmental  impacts  related  to  development  through  the  use  of 
"green  building”  practices.  Utilizes  best  practices  for  sustainable  development  and 
resource  management  throughout  the  life  of  the  Project.  Addresses  environmental 
factors  such  as  wind  and  noise  in  the  site,  building,  and  street  design.  Promotes 
energy  conservation  and  efficiency. 

• Minimizes  automobile  traffic  on  the  Island  and  the  Bay  Bridge  and  provides  for 
clean,  alternative  transit  modes  as  the  primary  means  of  access,  including  creating 
viable  and  attractive  ferry  and/or  other  water  transit  services. 


• Create  a safe,  attractive,  pedestrian  friendly  multi-modal  system  of  streets,  walkways 
and  bike  paths.  Developer  innovative  modes  of  intra-island  transportation. 

• Provides  facilities  for  essential  public  services  and  community  activities,  such  as  fire 
and  police  protection,  an  elementary  school,  park  and  recreation  facilities,  community 
meeting  space,  and  opportunities  for  community  based  an  non-profit  organizations. 

C.  Economic  Development/Financial  Impacts  on  City. 

These  criteria  weigh  the  overall  fiscal  impacts  of  the  Development  Concept  on  the  City 

and  the  Authority.  Assessment  will  include  the  following: 

• The  net  fiscal  impact  of  TICD's  proposal  on  the  City,  including  (i)  projected  new 
lease,  land  sale  and  tax  revenues  to  the  Authority  or  the  City  and  (ii)  the  extent  to 
which  development  requires  public  funding. 

• The  extent  to  which  respondent’s  Development  Concept  will  enable  the  Authority  to 
realize  the  job  generation  goals  outlined  in  the  EDC  application  to  the  Navy  and 
contribute  to  the  economic  vitality  of  the  City  and  the  region. 

• The  extent  to  which  the  development  proposal  contains  elements  of,  and  further 
strengthens,  key  strategic  sectors  of  the  local  economy. 

• Proposed  terms  of  Base  Rent  and  City’s  Participation  in  surplus  revenue,  including 
the  percentages,  triggering  events  and  threshold  (hurdle  rate)  for  any  such  Authority 
participation. 

• The  likelihood  that  the  Authority  will  receive  an  appropriate  return  for  over  the  life  of 
the  Project  from  leases,  revenue  participation,  land  sales,  and  other  redevelopment 
activities. 

• The  extent  to  which  TICD  minimizes  the  Authority’s  interim  asset  management  costs 
by  accepting  such  operating  responsibilities  and  costs. 

« The  extent  to  which  TICD  minimizes  the  Authority’s  legal  and  financial  liabilities 
associated  with  environmental  remediation. 

• The  extent  to  which  TICD's  proposal  demonstrates  a commitment  to  create  or  retain 
jobs  for  San  Francisco  residents,  especially  economically  disadvantaged  persons,  and 
to  provide  minority  and  women-owned  business  enterprises  with  an  equal  opportunity 
to  compete  for  and  participate  in  project  development  and  operations 

• The  extent  to  which  respondent’s  proposal  demonstrates  TICD's  commitment  to  work 
cooperatively  with  the  TIHDI  Job  Broker  Program  and  the  scope  and  quality  of 
economic  development  opportunities  for  TIHDI  member  organizations. 


IV.  TIMELINE  AND  EVALUATION  PROCESS 


A.  Schedule.  The  Authority  intends  to  proceed  with  its  evaluation  of  TICD's 
proposal  as  follows: 


1)  Pre-Submittal  Conference/Q&A 

2)  Initial  Responses  to  RFPs  due 

3)  Proposal  Presentations  at  Authority/C AB  Workshops 

4)  Final  Revised  Proposal  Due 

5)  Evaluation  of  Proposal  by  CAB  and  Authority 

6)  If  Proposal  is  Approved  by  Authority,  Enter  into  ENA 


April,  2002 
June,  2002 
July,  2002 
August,  2002 
September,  2002 
September,  2002 


B.  Submittal.  TICD  must  deliver  one  readily  reproducible  complete  set  of  its  initial 

response  and  at  least  35  copies  to  the  Authority  no  later  than  5 p.m.  on . 

Upon  receipt.  Authority  staff  will  review  the  submittal  to  insure  the  response  address  all 
required  elements  of  the  RFP. 

C.  Evaluation  of  Initial  Proposal  by  Authority  and  CAB.  The  Authority  intends  to 
hold  a special  workshop  at  which  TICD  will  be  given  the  opportunity  to  make  a brief 
presentation  regarding  its  initial  proposal,  and  then  answer  questions  from  members  of 
the  Authority  and/or  representatives  of  the  Review  Committee.  It  also  expected  that 
TICD  would  be  asked  to  make  a separate  presentation  of  their  proposal  to  the  Treasure 
Island/Yerba  Buena  Island  Citizen's  Advisory  Board  (“CAB”)  and  members  of  the 
public.  Subsequent  to  those  presentations.  TICD  will  be  given  an  opportunity  to  revise 
its  proposal  to  further  address  issues  and  concerns  raised  at  those  meetings. 

D.  Evaluation  of  Final  Proposal.  A consultant  based  Review  Committee,  with 
expertise  in  relevant  subject  areas  (e.u.,  planning  and  urban  design,  real  estate  economics, 
engineering,  a (fordable  housinu,  environmental  remediation.  sustainable 
developmentAvetlands.  etc.),  established  by  the  Authority's  Executive  Director  will 
re\  iew  TICD's  final  proposal  and  make  recommendations  to  the  Authority  Board  as  to 
whether  TICD's  final  proposal  meets  the  evaluation  criteria  described  in  Section  III  of 
this  RFP.  In  arriving  at  its  recommendations,  the  Review  Committee  will  evaluate  the 
contents  of  TICD's  proposal  and  may  conduct  follow-up  interviews.  The  Review 
Committee  may  also  consider  in  its  evaluation  TICD's  presentations  to  the  Authority  and 
the  CAB. 

In  addition  to  the  Rev  iew  Committee,  the  CAB  will  also  review  the  response  to  the  RFP 
and  make  its  own  recommendations  to  the  Authority  Board  as  to  whether  the  response 
meets  the  criteria  set  forth  in  the  RFP. 

I Recommendation  to  Authority.  The  recommendations  of  the  Rev  iew  Committee 
and  the  CAB  will  be  presented  to  the  Authority  for  its  consideration  at  a public  hearing. 


* 


••Me. 


The  Authority  Board  will  make  the  final  decision  as  to  whether  to  proceed  with  TICD  or 
take  such  other  action  as  the  Authority  may  decide  in  its  sole  and  absolute  discretion. 

F.  Exclusive  Negotiating  Agreement.  If  the  Authority,  based  on  TICD's  final 
proposal,  elects  to  proceed  with  TICD  as  a potential  Master  Developer  for  Treasure 
Island,  the  Authority  will  enter  into  an  Exclusive  Negotiations  Agreement  (“ENA”)  with 
the  TICD,  pursuant  to  which  TICD  will  have  the  exclusive  right  to  develop  the  Project 
for  the  term  of  the  ENA.  Under  the  ENA,  TICD  will  be  required  to  bear  all  costs  of 
environmental  review  and  any  other  regulatory  approvals  required  for  the  Authority  to 
enter  into  the  Transaction  Documents,  including,  without  limitation,  any  building  permit, 
planning  application  or  impact  fees  assessed  by  the  City  or  any  other  governmental 
agency  with  jurisdiction.  Other  agencies  which  may  have  regulatory  jurisdiction  over  the 
Project  include  the  City’s  Planning  Department  (which  among  other  duties  is  responsible 
for  environmental  review,  makes  General  Plan  consistency  findings,  and  determines 
compliance  with  San  Francisco  Planning  Code  provisions  implementing  the  Coastal  Zone 
Management  Act)  and  Arts  Commission,  the  State  Lands  Commission,  the  California 
Environmental  Protection  Agency  (including  DTSC  and  the  RWQB),  the  Bay 
Conservation  Development  Corporation  (BCDC),  the-4^1iferma--'Coastal  Authority,  the  | 
Army  Corps  of  Engineers  and  the  State  Department  of  Fish  and  Game.  The  Authority 
will  cooperate  with  the  successful  respondent’s  efforts  in  obtaining  such  regulatory 
approvals.  The  ENA  will  also  require  TICD  to  reimburse  the  Authority  for  all  of  its 
transaction  costs  related  to  the  preparation  and  negotiation  of  the  Transaction  Documents, 
including  the  Authority’s  consultant  and  legal  costs.  Based  on  projects  of  comparable 
size  and  complexity,  TICD  should  expect  those  costs  to  equal  approximately  $1.5  to  $2.5 
million  per  year  until  final  approval  of  the  transaction  documents. 

G.  Negotiate  Transaction  Documents  and  Obtain  Project  Approvals.  Pursuant  to  a 
specific  schedule  of  performance  set  forth  in  the  ENA.  the  Authority  and  the  Developer 
will  negotiate  and  prepare  any  deeds,  leases,  development  agreements  and  other 
documents  related  to  the  development  of  the  Project  (together,  the  “Transaction 
Documents”).  After  the  completion  of  all  required  environmental  review  under 
California  Environmental  Quality  Act  ("CEQA")  and  any  regulatory  approvals  required 
as  a condition  of  such  approvals,  the  Transaction  Documents  will  be  presented  to  the 
Authority,  the  City’s  Board  of  Supervisors  and  the  Mayor,  for  approval  in  their  respective 
sole  and  absolute  discretion.  Prior  to  such  approvals,  the  Authority  will  retain  the  sole 
and  absolute  discretion  to  (i)  make  modifications  to  the  Transaction  Documents  or  the 
Project  necessary  to  mitigate  significant  environmental  impacts,  or  (ii)  elect  not  to 
proceed  with  the  Transaction  Documents  or  the  Project. 


V. 


TERMS  AND  CONDITIONS. 


A.  Proposal  Execution.  TICD's  proposal  must  be  signed  in  ink,  with  TICD's  address. 
Evidence  of  the  legal  status  of  TICD,  whether  individual,  partnership,  corporation, 
Limited  Liability  Company,  county  or  municipality  shall  also  be  provided.  A 
Corporation  shall  execute  the  proposal  by  its  duly  authorized  officers  in  accordance  with 
its  corporate  bylaws  and  shall  list  the  State  in  which  it  is  incorporated.  A partnership 
shall  give  full  names  and  addresses  of  all  partners  and  shall  list  the  State  in  which  it  is 
organized  and  shall  execute  the  proposal  by  its  duly  authorized  partners  in  accordance 
with  the  partnership  agreement.  A limited  liability  company  shall  give  full  names  and 
addresses  of  all  members  and  shall  list  the  State  in  which  it  is  organized  and  shall  execute 
the  proposal  by  its  duly  authorized  members  or  managers  in  accordance  with  its  operating 
agreement.  Partnerships,  limited  liability  companies,  and  individuals  shall  be  required  to 
state  the  names  of  all  persons  involved  in  the  proposal.  The  place  of  residence  of  each 
partner,  member,  or  individual,  or  the  office  address  in  case  of  a firm  or  company, 
including  state,  zip  code  and  telephone  number,  shall  be  given  after  each  name.  If  TICD 
is  formed  as  a joint  venture  consisting  of  a combination  of  any  of  the  above  entities,  each 
joint  venturer  shall  execute  the  proposal.  Anyone  signing  a proposal  as  an  agent  of  a firm 
or  entity  shall  submit  legal  evidence  of  his  or  her  authority  to  do  so  with  the  proposal. 

B.  Proposal  Security  Deposit.  In  addition  to  the  One  Hundred  Thousand  Dollar 
($100,0000)  deposit  submitted  with  the  RFQ,  TICD  must  submit  with  its  final  proposal 
an  additional  proposal  security  deposit  in  the  form  of  a forfeiture-type  bond,  a check 
certified  by  a responsible  bank,  or  a cashier's  check  payable  to  the  City  and  County  of 
San  Francisco  in  the  amount  of  One  Hundred  Thousand  Dollars  ($100,000).  If  the 
Authority  does  not  elect  to  proceed  to  exclusive  negotiations  with  TICD,  its  deposits  will 
be  returned  without  interest.  If  the  Authority  elects  to  proceed  with  exclusive 
negotiations  with  TICD,  upon  execution  of  the  ENA  (as  described  below)  TICD  will  be 
required  to  increase  its  deposit  by  an  additional  One  Hundred  and  Fifty  Thousand  Dollars 
($150,000),  to  a total  of  Three  Hundred  and  Fifty  Thousand  Dollars  ($350,000),  at  which 
time  the  deposit  would  serve  as  the  first  advance  to  the  Authority  for  its  transaction  costs 
under  the  ENA. 

C.  Grounds  for  Rejection.  Any  false,  incomplete,  or  unresponsive  statements  in 
connection  with  TICD's  proposal  may  be  cause  for  its  rejection  at  the  City's  discretion. 
Any  judgment  as  to  the  significance  of  any  falsity,  incompleteness,  or  unresponsiveness 
associated  with  a proposal  shall  be  the  prerogative  of  the  Authority  and  its  judgment  shall 
be  final. 

1).  Invitation  to  Submit  Proposals.  No  Obligations  bv  City  to  Contract.  This  RFP  is 
only  an  invitation  to  submit  a proposal,  and  does  not  commit  the  Authority  or  the  City  in 
any  way  to  enter  into  the  Transaction  Documents  or  to  proceed  with  the  RFP  or  the 
proposed  Project.  In  addition,  the  issuance  of  this  RFP  does  not  obligate  the  Authority  or 
the  City  to  pay  any  costs  incurred  by  TICD  in  connection  with  (i)  the  preparation  of  a 
response  to  this  RFP,  (ii)  any  supplements  or  modifications  of  this  RFP  or  (iii) 
negotiations  with  the  Authority  or  the  City  or  other  party  arising  out  of  or  relating  to  this 


RFP.  All  costs  incurred  in  the  preparation  and  presentation  of  TICD's  proposal  in 
response  to  this  RFP  shall  be  borne  solely  by  TICD. 

E.  Reservation  of  Rights  by  City.  The  Authority  expressly  reserves  the  right  at  any 
time  and  from  time  to  time,  and  for  its  own  convenience,  to  do  any  or  all  of  the 
following: 

1.  Waive  or  correct  any  immaterial  defect  or  technical  error  in  any  response, 
proposal,  or  proposal  procedure,  as  part  of  the  RFP  or  any  subsequent  negotiation 
process. 

2.  Reject  any  and  all  proposals,  without  indicating  any  reason  for  such  rejection. 

3.  Request  that  certain  or  all  respondents  to  this  RFP  supplement  or  modify  all  or 
certain  aspects  of  the  information  or  proposals  submitted. 

4.  Reissue  an  RFP. 

5.  Modify  the  selection  procedure,  the  scope  of  the  proposed  Project  or  the  required 
responses. 

6.  Extend  deadlines  for  accepting  responses,  requesting  amendments  to  responses 
after  expiration  of  deadlines,  or  negotiating  or  approving  final  agreements. 

F.  TICD  Certification.  By  submitting  a proposal,  TICD  certifies  to  the  Authority 
that  it  has  not  paid  nor  agreed  to  pay  and  will  not  pay  or  agree  to  pay  any  fee,  or  any 
other  thing  of  value  contingent  on  the  award  of  a contract  for  the  project  to  any  City  or 
Authority  employee  or  official,  or  to  any  contracting  consultant  hired  by  the  City  or  the 
Authority  for  purposes  of  this  project. 

G.  Proposal  as  a Public  Record.  Generally,  all  documentation  including  financial 
information  submitted  by  TICD  to  the  City  or  the  Authority  are  public  records  under 
State  and  local  law,  including  the  City's  Sunshine  Ordinance.  TICD  will  clearly 
designate  those  financial  records  that  it  in  good  faith  determines  to  be  a trade  secret  or 
confidential  propriety  information  protected  from  disclosure  under  applicable  law.  To 
the  extent  permitted  by  law,  the  Authority  will  attempt  to  reasonably  maintain  the 
confidentiality  of  such  financial  information,  consistent  with  the  Authority’s  general 
practices  for  maintaining  the  confidentiality  of  such  information.  However,  the  Authority 
will  not  under  any  circumstances  be  responsible  for  any  damages  or  losses  incurred  by 
TICD  or  any  other  person  or  entity  because  of  the  release  of  such  financial  information. 

THEREFORE,  IT  IS  IMPORTANT  FOR  TICD  TO  CLEARLY  IDENTIFY  IN  ITS 
PROPOSAL  THOSE  FINANCIAL  RECORDS  OR  OTHER  INFORMATION  THAT 
TICD  IN  GOOD  FAITH  DETERMINES  TO  BE  A TRADE  SECRET  OR 
CONFIDENTIAL  PROPRIETY  INFORMATION  PROTECTED  FROM  DISCLOSURE 
UNDER  APPLICABLE  LAW.  TO  THE  EXTENT  PERMITTED  BY  LAW,  THE 
AUTHORITY  WILL  ATTEMPT  TO  REASONABLY  MAINTAIN  THE 
CONFIDENTIALITY  OF  SUCH  FINANCIAL  INFORMATION,  CONSISTENT  WITH 
THE  AUTHORITY’S  GENERAL  PRACTICES  FOR  MAINTAINING  THE 


.22,, 


CONFIDENTIALITY  OF  SUCH  INFORMATION,  AND  INFORMATION  SO 
MARKED  WILL  BE  REDACTED  FROM  THE  COPIES  PRESENTED  TO  THE 
PUBLIC.  HOWEVER.  GENERALLY,  ALL  DOCUMENTATION  INCLUDING 
FINANCIAL  INFORMATION  SUBMITTED  BY  TICD  TO  THE  CITY  OR  THE 
AUTHORITY  ARE  PUBLIC  RECORDS  UNDER  STATE  AND  LOCAL  LAW, 
INCLUDING  THE  CITY'S  SUNSHINE  ORDINANCE  AND  NEITHER  THE  CITY 
NOR  III!  AUTHORITY  WILL  BE  RESPONSIBLE  FOR  ANY  DAMAGES  OR 
LOSSES  INCURRED  BY  TICD  OR  ANY  OTHER  PERSON  OR  ENTITY  BECAUSE 
OF  THE  RELEASE  OF  SUCH  FINANCIAL  INFORMATION. 

H.  Return  of  Materials.  The  Authority  will  not  return  TICD's  proposal  or  any 
information  submitted  in  connection  with  it  unless  TICD  has  properly  designated 
financial  portions  of  the  proposal  as  confidential  at  the  time  of  proposal  in  accordance 
with  the  terms  above  and  has  then  clearly  requested  that  such  information  be  returned, 
and  provided  that  the  Authority  is  legally  permitted  to  return  such  documents. 

L.  Right  to  Disqualify.  The  Authority  reserves  the  right  to  disqualify  TICD  on  the 
basis  of  any  real  or  apparent  conflict  of  interest  that  is  disclosed  by  the  responses 
submitted  or  other  data  available  to  the  Authority.  This  disqualification  is  at  the  sole 
discretion  of  the  Authority. 

M Waiver  of  Claims  Against  the  City  and  the  Authority.  TICD  shall  not  obtain  by  its 

response  to  this  RFP  any  claim  against  the  City  or  the  Authority  by  reason  of  any  or  all  of 
the  following:  any  aspect  of  this  RFP,  the  selection  process  or  any  part  thereof,  any 
informalities  of  defects  in  the  selection  process,  the  rejection  of  any  offer  or  all  such 
offers,  the  acceptance  of  any  offer,  entering  into  any  lease,  the  failure  to  enter  into  any 
such  lease,  any  statement,  representations,  acts  or  omissions  of  the  Authority  or  the  City 
or  its  agents,  the  exercise  of  any  discretion  set  forth  in  or  concerning  any  of  the 
foregoing:  and  any  other  matters  arising  out  of  all  or  any  of  the  foregoing. 

Without  limiting  the  generality  of  the  foregoing,  the  information  presented  in  or  in 
connection  with  the  RFQ  and  this  RFP,  including  the  EDC  Application  and  the 
information  in  the  Developer's  Packet  is  provided  solely  for  the  convenience  of  the 
interested  parties.  It  is  the  responsibility  of  interested  parties  to  assure  themselves  that 
any  information  contained  in  or  related  to  the  RFQ  or  this  RFP  is  accurate  and  complete. 
No  representations,  assurances,  or  warranties  pertaining  to  the  accuracy  of  such 
information  arc  or  will  be  provided  by  the  Authority  or  the  City  or  its  consultants  and  no 
claim  may  be  brought  against  the  City  or  the  Authority,  or  any  of  their  respective 
consultants  as  a result  of  the  presentation  of  such  information,  irrespective  of  its 
accuracy. 

N ( ontracting  ITcquirciiiciils  I f selected.  MCI)  will  be  required  to  comply  with  all 
in  effect  including  uitjuuit  limitation,  to  the  extent 
applicable,  the  following:  (n)  Non-Discrimination  in  Contracts  and  Properly  Contracts. 

i :!  benefits  to  domestic  partners  (SI  Admin.  Code  Section  12B 
mil  : !(  i (bj  tropical  I lardvvood  and  Virgin  Redwood  Ban  (SF  Admin.  Code  Section 


121),  (c)  Tobacco  Product  Advertising  Prohibition  (SF  Admin.  Code  Section  4.20),  (d) 
San  Francisco  Integrated  Pest  Management  Program  (SF  Admin.  Code  Chapter  39),  (e) 
Implementing  the  MacBride  Principles  - Northern  Ireland  (SF  Admin.  Code  Section 
12F),  (0  Prevailing  Wages  (Section  A7.204  of  the  City  and  County  of  San  Francisco 
Charter  and  Sections  6.33  through  6.45  of  the  San  Francisco  Administrative  Code),  (g) 
the  City's  Sunshine  Ordinance  (Section  67.24(e)  of  the  San  Francisco  Administrative 
Code),  (h)  the  City's  Conflict  of  Interest  Code  (Section  C8.105  of  the  San  Francisco 
Charter),  (i)  the  Health  Care  Accountability  Ordinance  (F1CAO)  (San  Francisco 
Administrative  Code  Chapter  120),  (i)  San  Francisco  Campaign  and  Governmental 
Conduct  Code  Che  "Conduct  Code,‘)  Section  3.700  ct.  seq„  and  (k)  San  Francisco  Ethics 

Commission  Regulations  3.710(a)-!  - 3.730-1.9.  (1) the  City's  Minimum  Compensation 

Ordiance,  (m)  the  City's  Card  Check  Ordinance  (SF  Admin.  Code  Sections  23.31-23.37). 
(n)  the  San  Francisco  First  Source  Hiring  Ordinance  (S.l  . Admin.  Code  Chapter  83),  (o) 

the San Francisco  Resource-Efficient  City  Building  Ordinance  (San  Francisco 

Administrative  Code  Chapter  82),  and  (p)  any  other  applicbalc  federal,  state  and  Icoal 
laws,  incuding  the  American  with  Disahilites  Act  and  Title  24.  In  addition.  TICD  should 
ebbe  aware  that  a proposed  Job-Housing  Linkage  Program  is  currently  pending  before  the 
San  Francisco  Board  of  Superv  isors.  w hich  w ould  require  the  provision  of  specified 
housing  or  payment  oF an  in-lieu  affordable  housing  tee  to  be  paid  to  the  City  for  certain 
tvpcs  of  new  developments.  Such  new  developments  would  include  an  entertainment 
development  project  proposing  the  net  addition  of  50,000  or  more  square  feet  of  space, 
and  any  retail  development  project  propping  the  net  addition  of  1 ()i >.000  square  feet  of 
retail  space. 


EXHIBIT  A - SUMMARY  OF  GOALS  AND  OBJECTIVES 


The  Draft  Reuse  Plan  for  former  Naval  Station  Treasure  Island  (“Treasure  Island”), 

endorsed  by  the  City's  Planning  Commission  and  Board  of  Supervisors  in  July  of  1996, 

sets  forth  broad  land  use  planning  objectives  and  polices  for  the  redevelopment  of 

Treasure  Island,  which  are  summarized  below. 

I Land  Uses 

• Prov  ide  a broad  mix  of  mutually  supportive,  publicly  oriented  attractions  at  Treasure 
Island,  emphasizing  marine-related,  recreational,  entertainment,  and  hospitality  uses. 

• Emphasize  uses  that  take  advantage  of  Treasure  Island’s  unique  position  in  the  center 
of  the  San  Francisco  Bay  and  its  outstanding  views.  Heighten  the  visibility  and  sense 
of  immediacy  between  Treasure  Island  and  the  rest  of  the  City. 

• Pursue  uses  that  will  enliven  the  water's  edge  and  improve  public  access  to  the  Bay. 
Ensure  continuos  public  access  to  the  shoreline  edge. 

• Create  areas  for  active  and  passive  recreational  uses  such  as  ball  fields  and  other 
recreational  activities,  open  space,  trails,  and  other  park-like  amenities,  as  well  as 
water-oriented  recreational  activities. 

• Preserve  public  open  spaces  that  focuses  on  Treasure  Island’s  natural  features  and 
island  setting  and  which  provide  a sense  of  nature  and  visual  contrast  to  developed 
portions  of  Treasure  Island 

• Maintain  and  improve  the  quality  of  Treasure  Island's  natural  environment,  including, 
to  the  extent  feasible,  the  development  of  wet  lands. 

• Encourage  the  preservation  of  buildings  with  historic  and/or  architectural 
significance. 

• Permit  institutional  uses  that  are  compatible  with  the  Redevelopment  Plan  and  which 
serv  e a broad  range  of  public  purposes.  Focus  institutional  uses  on  the  reuse  of 
existing  specialized  facilities. 

II  Economic  Development 

• Promote  activities  that  will  create  new  jobs  and  contribute  to  the  economic  vitality  of 
the  City  and  the  region. 

• Purse  development  that  will  generate  sufficient  revenues  to  pay  for  necessary 
improvements  to  Treasure  Island. 

• Allow  for  flexibility  in  acceptable  land  uses  to  adapt  to  changing  market  conditions 
and  changes  in  technology. 
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• Ensure  the  broad  participation  of  minority,  women-owned,  local  and  disadvantaged 
businesses  in  all  facets  of  the  implementation  of  the  Redevelopment  Plan. 

• Foster  economic  development  opportunities  for  homeless  service  providers  that  will 
give  them  a stake  in  the  successful  redevelopment  of  Treasure  Island. 

• Encourage  interaction  among  economic  activities  to  promote  economic  self- 
sufficiency. 


III.  Transportation. 

• Attempt  to  minimize  increases  in  automobile  traffic  on  the  San  Francisco-Oakland 
Bay  Bridge,  particularly  during  peak  weekday  and  weekend  periods. 

• Encourage  uses  that  can  be  supported  by  mass  and/or  public  transit,  particularly 
water-borne  transportation. 

• Establish  coordinated  local  and  regional  transit  plans  for  providing  access  to  Treasure 
Island,  and  coordinate  new  development  with  existing,  new  and  anticipated 
transportation  systems. 

• Establish  water  transportation  connections  to  the  rest  of  the  region.  Promote  a 
regional  system  of  ferry  landings  that  are  accessible  by  diverse  travel  modes. 

• Encourage  the  use  of  water  taxis  to  support  regularly  scheduled  ferries. 

• Develop  safe,  attractive,  pedestrian  friendly  multi-modal  system  of  streets,  walk  ways 
and  bike  paths  that  can  accommodate  bicycle  and  pedestrian  traffic  along  with 
shuttles,  transit  buses  and  automobiles.  Consider  innovative,  non-traditional,  means 
of  circulating  people  throughout  Treasure  Island. 

IV.  Interim  Uses 

• Permit  interim  uses  that  maintain  flexibility,  and  facilitate  and  are  compatible  with 
long-term  reuse. 

• Focus  interim  reuse  on  existing  structures  that  can  feasibly  be  operated  in  compliance 
with  applicable  laws  and  in  a manner  and  for  a term  consistent  with  the  long-term 
redevelopment  of  Treasure  Island. 

• Minimize  life-safety  hazards  from  existing  buildings  by  requiring  structures  to  meet 
the  FEMA-178  life-safety  standard  whenever  feasible. 

V.  Infrastructure  and  other  Base-Wide  Improvements. 

• Cause  new  development  to  address  seismic  hazards. 


• Phase-in  seismic  reinforcements  to  the  perimeter  of  Base  and  the  causeway  and  long- 
term utility  and  other  infrastructure  improvements  in  conjunction  with  long-term 
development. 

• Utilize  existing  infrastructure  to  the  extent  feasible  to  foster  economic  development. 

• Ensure  that  hazardous  substances  are  adequately  characterized  and  remediated. 

• Maximize  utilization  of  federal  funds  to  complete  remediation  consistent  with  the 
Redevelopment  Plan. 

• Coordinate  the  phasing  of  clean-up  with  areas  of  anticipated  interim  reuse  and  long- 
term redevelopment. 

• Cause  new  development  to  comply  with  applicable  laws,  including  disability  access 
laws. 

• Develop  Base-wide  accessibility  programs  and  improvements. 

• Promote  innovations  in  sustainable  development  and  resource  management. 

• Incorporate  env  ironmentally  sensitive  building  and  street  designs  and  undertake 
improvements  that  will  promote  energy  conservation  and  efficiency. 

• Pursue  using  wet  lands  to  treat  storm-water  run-off. 

• Minimize  noise  and  adverse  visual  impacts  from  the  Bay  Bridge,  institutional  users 
and  other  uses  on  Treasure  Island. 

II  ’ Community  and  Social  Services;  Public  Safety. 

• To  the  extent  consistent  with  long-term  redevelopment  and  permitted  by  applicable 
laws,  support  the  use  of  existing  housing  by  a broad  range  of  persons,  reflecting  the 
socioeconomic  and  cultural  diversity  of  the  San  Francisco  Bay  Area. 

• Provide  community  facilities  and  essential  public  services  for  Treasure  Island’s 
residents,  visitors  and  businesses. 

• Address  homeless  needs  identified  in  San  Francisco’s  Continuum  of  Care  as  part  of  a 
balanced  overall  plan  in  accord  with  federal  base  closure  regulations. 

• Include  services  for  the  homeless  through  a combination  of  programs,  including 
transitional  housing,  job  training  and  economic  development  opportunities. 

• Grant  job-ready  homeless  and  economically  disadvantaged  persons  access  to 
employment  opportunities.  Indiv  idualize  job-training  programs  to  the  specific  needs 
of  employers. 


Ensure  the  provisions  of  adequate  public  safety  services  such  as  police,  fire,  and 
emergency  medical  services  for  Treasure  Island. 

Prepare  and  refine  emergency  response  plans  for  Treasure  Island. 

Encourage  collaborations  between  institutional  users  and  service  providers  to  reduce 
costs  for  facilities  and  services. 
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Minutes  of  Meeting 

Treasure  Island  Development  Authority 
April  10,  2002 


documents  dept 

JUN  2 6 2002 


Call  to  order  1:13  P.M. 


Roll  Call 


Present:  John  Elberling 

William  Fazande 

Claudine  Cheng  (2:00  p.m.  departure) 

Susan  Po-Rufino 

Gerald  Green  (1:20  p.m.  arrival) 


Excused:  Marcia  Rosen 

Doug  Wong 


2.  Approval  of  Minutes 

Staff  asked  for  a continuance  of  the  approval  of  the  minutes. 


3.  Communications 

Ms.  London  Breed,  Commission  Secretary,  reported  that  there  were  four  letters  received  regarding  the  RFP  and 


the  Board  of  Supervisors  passed  a resolution  urging  the  TIDA  Board  to  include  specific  sustainable  development 
standards  and  requirements  in  its  RFP  to  develop  Tl  and  YBI. 

4.  Ongoing  Business  by  Directors.  None 

5.  Executive  Director  Report: 


kids.  Several  soccer  and  rugby  teams  are  practicing  on  the  Island  and  eight  high  schools  are  holding  proms.  In 
addition,  Battlebots  will  hold  their  third  event  on  the  Island  in  May  2002. 

" Environmental  cleanup  will  be  reported  on  by  the  Navy  in  June  2002. 

" "The  Incredible  Hulk"  movie  will  begin  film  production  on  the  Island  on  April  15th  through  May  15th.  The 
film  stars  Jennifer  Connelly,  Nick  Nolte  and  Eric  Bana  and  will  be  directed  by  Ang  Lee. 

" Bay  Bridge  - Staff  continues  to  work  with  Caltrans  and  the  CA  Department  of  Transportation  on  the 
replacement  of  the  Eastern  Span  of  the  Bay  Bridge. 

" Community  issues  - The  Job  Corps  convenient  store  is  now  open  from  7 am  to  7pm,  hours  will  be  adjusted 
accordingly.  The  CA  Native  Plant  society  is  hosting  a walking  tour  of  YBI  on  Saturday  April  27th.  Also  on  April 
27th,  the  Tl  Sailing  Center  is  holding  "Opening  Day"  festivities  starting  at  1 1 am. 

" CAB  - The  CAB  has  worked  and  made  comments  to  the  RFP.  The  next  CAB  meeting  Thursday  April  18th 
at  Job  Corps. 

" TIHDI  held  a groundbreaking  ceremony  for  68  new  housing  units  on  Tl. 

" Budget  Revenues  for  July  1 through  March  31  came  to  $5.8  million  with  3 months  left  in  the  fiscal  year. 

The  amount  represents  81%  of  projected  expenses  and  93%  of  projected  revenue. 

" Budget  hearings  are  the  only  current  legislative  events  affecting  Treasure  Island. 

6.  General  Public  Comment 

Ruth  Gravanis,  Tl  Wetlands,  suggested  that  communications  be  included  in  the  TIDA  packet. 

7.  Resolution  changing  the  time  for  regular  meeting  of  the  TIDA  from  1 :00  p.m.  to  1 :30  p.m. 

Mr.  Green  moved  approval.  Ms.  Po-Rufino  seconded.  Approved  5-0. 


Ms.  Conroy  reported  on  Treasure  Island  events  including  an  Easter  Egg  Hunt  held  by  Operation  Dream  for 
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17.  Resolution  authorizing  the  Executive  Director  to  issue  a focused  Request  for  Proposal  for  a primary  developer 
for  former  Naval  Station  treasure  Island  to  Treasure  Island  Community  Development,  LLC. 

Mr.  Proud  discussed  changes  to  the  draft  RFP  that  were  suggested  by  the  TIDA  Board  at  the  meeting  of  March 
13,  2002.  Mr.  Proud  stated  that  there  have  been  modifications  to  the  development  concept  portion  of  the  submittal 
requirement  for  the  phasing  plan.  There  was  discussion  of  adding  transportation  components,  a land-use 
program,  and  how  phasing  integrates  into  environmental  remediation  program. 

Section  3 for  Housing  is  an  entirely  new  section  of  the  document.  First  section  provides  info  about  general 
conditions  and  limitations.  Affordability  Section  B is  a new  section.  No  changes  from  the  CAB  review  except  for 
clarification  on  area  median  income  (AMI).  Proposal  must  address  existing  TIHDI  units,  new  units  coming  on  line, 
and  set-asides  for  affordable  housing  units  to  achieve  30%  ratio  for  affordable  housing  units,  phased  in  a 
proportional  manner. 

The  Tidelands  Trust  Section  4 is  a new  section  that  combines  information  previously  located  in  several  other 
sections  of  the  document. 

Access,  Parking,  Circulation,  and  Transportation  a rewritten  section  that  emphasizes  alternative  transportation. 

Community  Benefits  and  Services,  Section  10,  was  expanded  to  include  public  and  community  benefits,  including 
education,  habitat  preservation,  community  meeting  space,  etc. 

Urban  Design  and  Historic  Preservation,  Section  1 1 , has  been  moved  to  the  Development  Concept  section  of  the 
document. 

Section  12,  Sustainable  Design  has  been  rewritten  since  last  TIDA  meeting.  Requires  development  entity  to 
provide  a sustainable  design  element  that  addresses  issues  such  as  green  building,  waste  and  recycling,  clean 
transit  modes,  etc. 

PUBLIC  COMMENT 

Sherry  Williams,  TIHDI,  stated  that  TIHDI  supports  the  RFP.  The  process  will  provide  jobs  and  housing  for  low 
income  San  Franciscans. 

Ms.  Cheng  asked  if  TIDA  has  received  any  feedback  from  other  City  departments.  Mr.  Proud  replied  that  they 
have  received  comments  from  the  Department  of  Environment  and  BCDC.  BCDC  wanted  the  RFP  to  note  that 
ferry  improvements  that  necessitates  bay  fill  must  be  compliant  with  McAteer- Petris  Act  and  Bay  Fill  Plan  Policy. 

Mr.  Proud  stated  that  the  remainder  of  document  has  few  changes  from  TIDA  meeting  on  March  13,  2002.  Only 
financial  change  is  Item  4,  Guarantee  or  Other  Financial  Assurances.  CAB  requested  several  changes  to  this 
section.  It  was  rewritten  to  provide  stronger  guarantees  for  partners  or  parent  company  of  Lenar. 

Item  D,  Community  Employment  and  Economic  Development,  was  a section  suggested  by  TIHDI. 

Section  3,  Evaluation  Criteria,  was  subject  of  much  discussion  at  prior  TIDA  meeting  in  terms  of  prioritizing  criteria 
in  selection  process  for  importance  of  issues. 

Initial  responses  to  RFP  will  be  due  around  July  1st.  Staff  will  establish  a professional  review  committee  with 
broad  expertise  in  various  areas. 

Terms  and  Conditions  section  is  unchanged  except  for  Section  N,  Contracting  Requirements.  Many  parties 
expressed  thoughts  about  applicable  City  laws,  therefore  RFP  lists  City  laws  and  requirements,  including  health 
care  accountability,  prevailing  wage,  etc.  By  and  large  have  the  current  draft  RFP  responded  to  various 
comments  received  by  TIDA,  CAB,  and  others. 

Mr.  Elberling  stated  that  both  the  attempts  to  minimize  Bay  Bridge  traffic  and  the  attempt  to  create  a new 
neighborhood  should  be  a goal. 

Mr.  Green  expressed  his  support  for  Mr.  Elberling's  statement  regarding  building  a community,  and  added  that  the 
goal  should  be  more  aggressive. 

Mr.  Green  moved  approval.  Mr.  Elberling  seconded.  Approved  5-0. 
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8.  Resolution  authorizing  the  Executive  Director  to  enter  into  an  amendment  with  the  United  States  Navy  to 
extend  the  term  of  the  Cell  Sites  Master  Lease. 

Staff  asked  for  continuation  of  this  item  indefinitely. 

Mr.  Green  moved  approval  for  a continuance  of  Item  #8.  Mr.  Fazande  seconded.  Approved  5-0. 

9.  Resolution  authorizing  the  Executive  Director  to  enter  into  an  amendment  with  the  United  States  Navy  to 
increase  the  premises  of  the  Land  and  Structures  Master  Lease. 

London  Breed,  Development  Specialist,  stated  that  the  Land  and  Structures  Master  Lease  allows  the  Authority 
use  of  open  space  and  certain  buildings  throughout  Treasure  Island.  The  amendment  increases  the  premises  to 
include  the  Baseball  Field,  Building  335,  and  an  area  adjacent  to  Building  335.  The  Authority  currently  subleases 
the  Baseball  field  to  San  Francisco  Little  League  through  a License  Agreement  with  the  Navy  and  the  License 
Agreement  has  expired.  Under  the  Cooperative  Agreement  ("CA")  between  the  Authority  and  the  Navy,  the  Navy 
allowed  use  of  Building  335  for  Rubicon.  The  Navy  recently  removed  Building  335  from  the  CA  and  Rubicon  has 
request  to  continue  to  use  the  facility  as  well  as  the  additional  space  adjacent  to  Building  335. 

Mr.  Green  asked  if  any  other  items  on  agenda  are  relevant  to  the  current  action.  Ms.  Breed  stated  that  there  is  an 
item  to  extend  the  term  of  the  sublease  with  S.F.  Little  League. 

Lowell  Young,  Rubicon,  stated  that  Rubicon  has  secured  a grant  for  keeping  100%  of  green  waste  on  the  Island. 
The  additional  property  requested  will  allow  for  green  waste  to  be  processed  more  efficiently. 

Mr.  Green  moved  approval.  Mr.  Elberling  seconded.  Approved  4-0. 

10.  Resolution  authorizing  the  Executive  Director  to  enter  into  an  amendment  with  the  San  Francisco  Little 
League  to  extend  the  term  of  the  Sublease. 

Ms.  Breed  stated  that  San  Francisco  Little  League  has  leased  the  Baseball  Field  from  TIDA  since  January  1, 
2000.  Staff  recommends  continuation  of  the  sublease  for  an  additional  twelve  months. 

Mr.  Green  moved  approval.  Mr.  Elberling  seconded.  Approved  4-0. 

1 1 . Resolution  authorizing  an  extension  of  the  Sublease  between  the  Authority  and  Rex  Lui  for  the  photo 
booth  on  Treasure  Island. 

Ms.  Breed  stated  that  staff  is  asking  to  extend  the  sublease  with  Rex  Liu  for  the  photo  booth  on  Treasure  Island 
for  one  additional  year.  Mr.  Green  asked  how  many  extensions  did  the  Authority  approve  in  the  past.  Ms.  Breed 
replied  three  extensions. 

Mr.  Green  moved  approval.  Ms.  Po-Rufino  seconded.  Approved  4-0. 

12.  Resolution  authorizing  the  Executive  Director  to  enter  into  an  amendment  to  the  Sublease  with  Tri-Cities 
Children's  Center  for  the  Childcare  Center  on  Treasure  Island. 

Ms.  Breed  replied  that  the  Authority  entered  into  a sublease  with  Tri-Cities  on  December  1 , 2001 . Tri-Cities  is 
requesting  an  amendment  as  a condition  of  a grant  issued  by  the  Low  Income  Housing  Fund  through  the 
Department  of  Human  Services.  The  conditions  of  the  amendment  protect  the  interest  of  the  Authority  as  well  as 
the  agency  that  will  issue  the  grant.  The  first  change  will  allow  Low  Income  Housing  Fund  to  be  recipient  of 
notices  of  termination,  in  the  event  of  default.  The  second  change  will  add  the  grant  agreement  between  Tri-Cities 
and  Low  Income  Housing  Fund  as  Exhibit  F to  sublease  and  allow  the  sublease  to  be  terminated  if  conditions  of 
the  grant  are  not  met  by  Tri-Cities.  Other  changes  include  allowing  Tri-Cities  and  Low  Income  Housing  Fund  the 
ability  to  cure  default  within  10  days  after  termination  of  the  sublease.  However,  if  both  parties  are  unable  to  cure 
the  default  within  10  days,  then  the  Low  Income  Housing  Fund  will  be  able  to  cure  the  default  within  60  days, 
while  the  sublease  is  terminated  between  TIDA  and  Tri-Cities.  The  Final  change  would  allow  Low  Income 
Housing  to  be  listed  as  additionally  insured,  for  property  damages  only. 

Mr.  Green  asked  if  this  amendment  protects  the  best  interest  of  the  Authority.  Ms.  Breed  stated  yes.  Mr.  Cohen 
added  that  this  is  a standard  for  grant  providers  of  projects  such  as  the  Childcare  Center  to  receive  such  notices. 
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Sherry  Williams,  TIHDI,  stated  that  this  was  an  unanticipated  part  of  grant  and  residents  are  really  looking  forward 
to  Childcare  Center.  The  amendment  is  needed  to  secure  funding  for  the  project. 

Mr.  Green  moved  approval.  Mr.  Elberling  seconded.  Approved  4-0. 

13.  Resolution  authorizing  the  extension  of  a Use  Permit  for  an  additional  six  months  for  use  of  a Portion  of  Pier  1 
with  Laura  B.  Bertone  of  Pax  Fluid  Systems. 

Marianne  Conarroe,  TIDA  staff,  stated  that  this  is  a Use  Permit  originally  issued  in  August  2001 . Pax  Fluid 
Systems  would  has  requested  a term  extension  for  an  additional  six  months. 

Mr.  Green  asked  if  this  Use  Permit  would  continue  after  another  six  months.  Mr.  Cohen  stated  that  once  the  Use 
Permit  continues  for  six  months,  staff  is  required  to  return  to  the  Authority  for  further  approval.  Mr.  Green  asked 
whether  the  Authority  should  consider  extending  the  term  beyond  six  months.  Ms.  Conarroe  stated  that  Pax  Fluid 
Systems  would  agree  to  a one-year  extension. 

Mr.  Elberling  asked  if  the  boat  is  in  the  marina  renovation  zone.  Ms.  Conarroe  stated  no. 

Mr.  Elberling  moved  to  amend  the  Use  Permit  to  extend  the  term  for  an  additional  twelve  months.  Mr.  Green 
seconded.  Approved  4-0. 

Mr.  Elberling  moved  approval  of  Item  13  as  amended.  Ms.  Po-Rufino  seconded.  Approved  4-0. 

14.  Resolution  authorizing  the  extension  of  a Use  Permit  for  an  additional  six  months  for  use  of  a Portion  of 
Pier  1 with  California  Engineering  Contractors/Modern  Continental. 

Ms.  Conarroe  stated  that  this  is  the  third  extension.  CEC  uses  the  space  to  ferry  workers  to  the  Bay  Bridge  for  the 
Bay  Bridge  retrofit  project. 

Mr.  Green  moved  approval.  Ms.  Po-Rufino  seconded.  Approved  4-0. 

15.  Resolution  authorizing  the  Executive  Director  to  execute  a contract  with  Rubicon  Programs  Inc.,  a member 
organization  of  the  Treasure  Island  Homeless  Development  Initiative,  and  a California  Public  Benefit  Corporation, 
for  an  amount  not  to  exceed  $950,000,  to  provide  grounds  maintenance  and  other  services  for  the  period  March 
2002  through  February  2003 

Eila  Arbuckle,  Finance  Manage  for  TIDA,  stated  that  Rubicon  has  been  providing  landscape  services  on  Treasure 
Island  for  10  years.  The  contract  represents  COLA  increases,  minor  re-parcelization,  and  allocation  of  $290,000 
for  projects  such  as  playground  rehabilitation  and  clean  up. 

Mr.  Elberling  asked  the  status  of  playground  issues.  Mr.  Proud  stated  that  the  playground  issue  is  a two-phase 
project.  First,  is  an  assessment  of  sites  for  reuse  or  to  be  deemed  unsafe,  then  the  removal  of  unsafe  structures. 
Second,  identify  locations  for  new,  centralized  playground  areas  closer  to  the  housing  and  have  them 
constructed.  Rubicon  contract  has  dollars  for  the  first  phase,  but  not  the  second  phase. 

Mr.  Elberling  asked  if  any  unsafe  play  structures  have  been  removed.  Mr.  Proud  stated  that  the  John  Stewart 
Company  has  removed  some  of  the  old  equipment,  but  many  of  the  actual  structures  remain. 

Elberling  asked  about  local  hiring.  Lowell  Young,  Rubicon,  stated  that  Rubicon  has  hired  13  people  from  the 
TIHDI  Job  Broker  program,  2 promoted  to  leave  workers,  1 hired  by  Rec.  and  Park,  1 hired  by  the  Presidio,  1 
hired  by  the  private  sector.  Mr.  Elberling  asked  if  13  people  are  full  time  and  asked  if  Rubicon  does  annual  reports 
to  the  Authority  describing  what  they  have  accomplished,  and  if  not  would  they  mind  submitting  annual  reports  to 
the  Authority.  Mr.  Young  stated  that  they  would  provide  the  information  to  the  Authority.  Mr.  Young  added  that 
Rubicon  would  be  adding  two  more  full  time  positions.  Ms.  Arbuckle  stated  that  staff  does  have  written  reports 
from  Rubicon  indicating  their  compliance  with  the  TIHDI  Job  Hiring  program  and  they  can  pass  these  on  to  the 
commissioners. 

Don  Waxman,  Rubicon,  stated  that  people  have  benefited  from  the  program  and  also  created  valuable 
employees. 

Darrel  Jefferson,  TIHDI,  asked  the  Authority  to  support  the  process  of  homelessness  to  jobs.  He  has  recently 
interviewed  eight  people  for  Rubicon  programs. 
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Ruth  Gravanis,  Tl  Wetlands,  stated  that  it  is  commendable  that  Rubicon  has  figured  out  the  green  waste  issues 
and  supports  any  space  Rubicon  needs  for  green  waste  efforts. 

Mr.  Green  moved  approval.  Mr.  Elberling  seconded.  Approved.  4-0. 

16.  Resolution  authorizing  the  Executive  Director  to  execute  a contract  with  Toolworks,  Inc.,  a member 
organization  of  the  Treasure  Island  Homeless  Development  Initiative,  and  a California  Public  Benefit  Corporation, 
for  an  amount  not  to  exceed  $125,000,  to  provide  janitorial  and  other  building  maintenance  services  for  the  period 
March  2002  through  February  2003. 

Ms.  Arbuckle  stated  that  Toolworks  is  a member  of  the  TIHDI  Job  Opportunity  Program.  Toolworks  provides 
janitorial,  building  maintenance  services  and  special  event  venue  clean  up. 

Mr.  Elberling  asked  if  there  are  opportunities  to  expand  Toolworks  services.  Ms.  Arbuckle  stated  that  new  tenants 
are  required  to  use  THIDI  member  organizations  for  janitorial  and  other  similar  jobs. 

Rebecca  Star,  Toolworks,  thanked  Director  Conroy  and  staff  for  assistance.  Toolworks  has  supported  2 to  5 
people  on  the  Island  in  the  past  five  years. 

Mr.  Elberling  asked  if  Toolworks  could  submit  annual  reports  to  the  Authority.  Ms.  Star  stated  yes. 

Mr.  Green  stated  that  he  would  like  annual  report  to  articulate  understanding  of  goals  and  mission  and  how  these 
have  been  carried  out,  both  for  Toolworks  and  the  Island  in  general. 

Mr.  Elberling  moved  approval.  Mr.  Green  seconded.  Approved  4-0. 

18.  Discussion  of  Future  Agenda  Items.  None. 

Meeting  adjourned  2:44PM. 
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